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	DEPARTMENT OF VETERANS AFFAIRS

Regulation Policy and Management (02REG)
Office of the General Counsel

Washington, D.C.  20420


                                                                    

In Reply Refer to: 02REG
Date:  October 19, 2010  

From:
Chief Impact Analyst (02REG)
Subj:
Economic Impact Analysis for RIN 2900-AN88, Disclosure of Medical Information to the Surrogate of a Patient Who Lacks Decision-Making Capacity
To:
Director, Regulations Management (02REG)

I have reviewed this rulemaking package and determined the following.

1.  This rulemaking will not have an annual effect on the economy of $100 million or more, as set forth in Executive Order 12866.  

2.  This rulemaking will not have a significant economic impact on a substantial number of small entities under the Regulatory Flexibility Act, 5 U.S.C. 601-612.   

3.  This rulemaking will not result in the expenditure of $100 million or more by State, local, and tribal governments, in the aggregate, or by the private sector, under the Unfunded Mandates Reform Act of 1995, 2 U.S.C. 1532. 

4.  Attached please find the relevant cost impact documents. 

(Attachment 1):  Agency’s Impact Analysis, dated September 27, 2010
(Attachment 2):  CFO Concurrence memo, dated October 15, 2010
Approved by:
Michael P. Shores (02REG)
Chief, Impact Analyst

Regulation Policy & Management

Office of the General Counsel

Copy Furnished to:
Bill Walsh (041F)

Director, Medical Service

Office of the Budget 

(Attachment 1)

Impact Analysis for RIN 2900-AN88/WP2010-38 

Title of Regulation: Disclosure of Medical Information to the Surrogate of a Patient Who Lacks Decision-Making Capacity
Purpose:  To determine the economic impact of this rulemaking. 
Background:  This document amends Department of Veterans Affairs (VA) regulations to reflect changes made by § 504 of the Caregivers and Veterans Omnibus Health Services Act of 2010, public law 111-163 (§ 504).  Section 504 authorizes a VA practitioner, when the practitioner deems it necessary to ensure an informed medical decision, to share certain, otherwise protected medical information with the representative of a patient who lacks decision-making capacity.  This rulemaking makes technical amendments to our regulations to clearly reflect and implement this new authority.

Assumptions:  The revisions in this rulemaking reiterate the new statutory authority so that our regulations accurately state that practitioners can disclose certain protected information to a patient’s representative under specified circumstances. In § 504, Congress added a new subparagraph (b)(2)(F), which states that the records may be disclosed without consent:

To a representative of a patient who lacks decision-making capacity, when a practitioner deems the content of the given record necessary for that representative to make an informed decision regarding the patient’s treatment.

This rulemaking adds a new regulation implementing this new statutory authority (§ 1.484), and amends an existing VA regulation to clarify the meaning of terms used in the new section. We are adding definitions of “decision-making capacity”, “practitioner”, and “surrogate” to 38 CFR 1.460, to ensure that the terms will be used consistently throughout future regulations in response to the Caregivers and Veterans Omnibus Health Services Act of 2010.
Methodology:  These revisions merely update our regulation to conform to current law.  
Estimated Impact: This regulatory change will not have an economic impact, because the changes are statutory in nature and only involve the exchange of information, there is no economic impact. 

Submitted by:

Josie Boisvert

Management Analyst

Regulatory Affairs 10B7D

September 27, 2010
(Attachment 2)
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