CHAPTER EIGHT 

Construction Contract Administration


8.1. Construction Contract Administration Overview.  The PM will perform project administration during the construction contract duration. The PM’s primary responsibilities include but are not limited to:
A. Construction Contract Modifications - The review and coding of contract modifications.

B. PM Site Visits - Periodic inspections to the site during construction in order to be familiar with the project.  Additional visits will be made as necessary to resolve/mitigate problems or to perform acceptance inspections.

C. Preparation of IDQAE Task Orders, Unpriced Task Orders and Statements of Objectives to conduct special investigations and reports to resolve contract issues.

D. Preparation of Rule 4 Files.
E. Terminations including final decision cure letters. 
F. Contract Assignments in the case of Post Construction Period Services.

G. Conduct all Design Reviews through the RFP AE for each of the design chapter requirements, as prepared by the Design/Build Contractor.

H. Time extensions – The PM will require that the contractor justify his request for additional time due to delay.  The SRE will evaluate the facts presented by the contractor and submit his analysis and recommendation to the Consulting Support office (183A).  The PM will then recommend (to the Contracting Officer) either denial of the contractor’s request or recommend that a time extension be granted
8.2.
Inspections.
A. The PM conducts periodic inspections to assure quality, cost, and schedule control are being provided and customer needs are being met as provided for by the contract.  The PM ensures relationships are working effectively among all parties and that any significant issues are being addressed toward resolution.  The PM will conduct formal Intermediate Inspections at sixty percent (60%) completion or as otherwise necessary with the assistance of the IDQAE firm.  The PM will provide Intermediate Inspection Reports to the Project Director. 

B.
The PM conducts Final or Partial Final Inspections.  The Contracting Officer authorizes the PM to conduct the inspection.  The PM prepares Custody and Transfer Receipts and obtains the appropriate signatures.  The PM provides the Final Inspection Report(s) to Project Director.

8.3.
Construction Progress Payments.
A.
The official files for contractor payments shall be kept in the SRE’s office during construction.

B.
The on-site SRE provides the signed monthly progress payment by FAX to the PM who reviews it for overall reasonableness, affixes his initials to the payment, and then faxes one copy to the VACO Program Resource Service (182A) and one informational copy to the Contracting Officer  If the Contracting Officer does not concur with the invoice, he will notify the PM (the PM will notify the SRE).  Unless directed otherwise, the Contract Specialist in (182A) reviews the progress payment request and checks it against FMS and then prepares an authorization form and Faxes it to the VAMC Finance Office or to the VISN Business Office to process the payment by direct contact with the Austin Finance Center.  
8.4.
Construction Contract Modifications.  Construction Contract Modifications should be handled as quickly as possible in order not to delay the contractor in the progress of his work.  Timely direction must be given to the contractor to prevent partial or total suspension of work.  In issuing contract modifications, it is important to be fair but to follow the terms of the contract.  Responsibilities for processing the modifications are described as follows:

A. The PM will monitor issuance of Contract Modifications to ensure appropriateness and timeliness.  The PM will ensure the RE is giving timely direction to the contractor in order to prevent or mitigate suspension.

B. The PM will monitor costs and payments to ensure adequate funds are available.  The PM will transfer funds as necessary to cover contingencies.

C. For Field Modifications (less than or equal to $100,000.00):

1. The RE will prepare all Construction Contract Modifications.

2. The RE will obtain the contractor’s signature on SA’s, and sign those contract modifications (FCO & FSA) within his authority.  If the modification exceeds the RE’s authority, then the RE will electronically forward one copy to the PM for signature.

3. The RE will forward two signed copies to Fiscal Service for obligation; one copy with obligation data will be returned and kept in the RE’s files.

4. The RE will electronically forward one complete package (see Section 10.9 “Approvals for Change Orders, Supplemental Agreements, and Transfers of Disbursing Authority”) to the PM for review and coding.

5. The PM will review and code the contract modification and electronically forward the package in accordance with the distribution shown on the Approval Levels Changes table.

D. For Central Office Modifications (greater than $100,000.00):
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General Counsel (025B) must concur in any changes to Reservation of Rights language.

The on-site RE provides all modifications (above his/her authority) to the PM electronically.  The PM reviews the modifications and approves those within his/her authority (see Section 10.9 “Approvals for Change Orders, Supplemental Agreements, and Transfers of Disbursing Authority”), or discusses them further with the RE.  The PM will insert the proper code for the modification.  The PM reviews and comments on all modifications above his/her authority.  The PM will ensure that the modification is in the proper format, has the correct attachments, and that funds are available.  The Construction modification, if approved, is then electronically transmitted to the VACO Contracting Officer.

8.5
Review Contractor’s Price Breakdown.  If required by specification, the RE will forward this to the estimating staff in FM Strategic Planning Office.  As necessary, the RE will forward the contractor’s cost proposal to the AE firm for their review, response and recommendation.  Per the VAAR, the Contractor’s certification of cost and pricing is required to be included on all proposals in excess of $500,000.  If the proposal exceeds $500,000, the FAR requires an audit of the proposal.  The PM will request an audit from the Defense Contract Auditing Agency (DCAA).  
8.6
Process Contract Changes.  When a Change Order or Supplemental Agreement is ready to be processed by the RE, the PM should refer to the General Authority Limits spreadsheet for the particular offices involved in the routing and review of the change request package, the concurring office(s), the approving office, and which offices receive courtesy copies of the signed request.  Also shown in the listing are the required backup documents (attachments) that will need to accompany the request.  For changes that exceed the authority of the SRE and PM, the documents comprising the review and approval package should be forwarded electronically to the Project Director in the VACO Office of Facilities Management for processing.  The package should contain, at a minimum, the PNM; the cover memo to the PNM; the government estimate; the contractor’s letter summarizing the amount of the proposal (not the detailed cost breakdown); SF-30; Cost and Pricing Certification and/or Client Requested Change (if applicable);and the PMDRI.  
8.7
Estimate Contract Changes.  For all change proposals where the dollar value exceeds $20,000, there is a requirement that an independent government estimate be prepared and used as a basis for negotiating a fair and equitable price with the contractor.  The Resident Engineer, the project AE firm, or the IDQAE firm's estimating consultant may prepare the estimate.  The estimate should be sufficiently detailed and include specific quantities, unit costs, labor rates, etc., and should also include the appropriate mark-ups for overhead, profit, labor burden, insurance, etc.  The estimate should include the contractor’s indirect costs for delay and impact to the extent that these costs can be ascertained at the time that the change is to be implemented.

Source data to be used for preparing the estimate can be obtained from manuals published by the R. S. Means Company, Inc., or from any other estimating consultant database available.

8.8
Negotiate and Issue Contract Changes.  Changes to the construction contract are required by the FAR to be negotiated bilaterally and in good faith between the parties.  The independent government estimate will be used as the basis for the VA’s negotiating position along with any other related information, i.e., DCAA audit report, cost and pricing certification, technical information from the AE firm, etc.  The results of the negotiations will be documented in the Price Negotiation Memorandum (see section on “Construction Procurement”).  The PM has the authority to sign and issue construction changes up to $100,000.  For all changes in excess of $100,000, the SF30 must be signed by the Contracting Officer.  

    8.9    Final Contractor Evaluation.  At the completion of the contract, an evaluation is required on the performance of the contractor.  This evaluation is used to maintain accurate performance records of contractors for use in future selection panels.  These evaluations are required in accordance with FAR 36.201 and form SF 1420 is to be used.
The completed form should be saved and filed in Project Managements electronic filing system under “Contractor evaluations using the facility location and project name in the title.  Also, email the completed form to your Project Director.  The Project Director will provide the information to (181A) and (183B).  

8.10
Research and Draft Contracting Officer Decisions.  If a determination is made that the contractor has entitlement as a result of his request for a Contracting Officer’s decision, the PM and RE will need to collaborate their efforts to determine the amount of compensation due the contractor.  A thorough examination of the contractor’s claim for additional costs will need to be undertaken to determine the validity of the quantities, unit costs, salary rates, mark-ups, etc., identified in the claim.  Consideration may also be given to utilizing the Defense Contract Audit Agency (DCAA) to perform a post construction audit of the office cost records for the contractor and any subcontractors involved in the claimed additional/changed work.  Since time is usually of the essence in issuing the decision (60 days for claims of $50,000 or less), there may not be sufficient time to utilize a DCAA post construction audit and therefore, the determination of quantum rests with the PM and RE.  Careful thought and diligence should be exercised in determining the exact costs that the contractor is entitled to since the decision is appealable to the VA Board of Contract Appeals (VABCA).   
8.11
Construction Contract Management and Direction.
The RE provides day-to-day management within the limits of the delegation of Contracting Officer Authority and will continually apprise the PM of the status of the contract.  The RE will immediately contact the PM when any adverse contractual issues arise to discuss remedial measures that can be taken to mitigate or resolve the issue.  Examples of such issues are disputes, differing site conditions, strikes, accidents, work stoppage, contractor’s inability to gain access due to Medical Center’s failure to move out, etc.  The PM will become directly involved in higher profile issues relating to the cost, quality, and schedule.

A. The PM will notify the Contracting Officer and the Project Director in VA Central Office in those instances where the adverse contract issue cannot be fully and satisfactorily resolved between the PM and the RE.

B. Contract Files.  Contact Project Management Service for the Official Project File List.
8.12
Answer Inquiries.  These requests could come from the VAMC or the AE, but most come from the general contractor in the form of a Request For Information (RFI).  All RFI’s should be processed as timely as possible.  The RE must perform all necessary coordination and establish suspense dates.  The PM must be aware of critical issues that may cause delay.  The AE response to the contractor RFI must be received in a timely manner.  The RE office will maintain an appropriate follow up system to ensure timely action.  If a complete response cannot be prepared before the suspense date, either a partial reply or an extension request must be processed.
8.13
Review Submittals.  The SRE has the responsibility and authority to approve or reject any submittal.  VA Central Office no longer has the technical staff available to review construction submittals or technical product samples.  The project AE or the IDIQ AE will review all submittals for contract compliance and then provide recommendations to the SRE.  The SRE needs to carefully review all recommendations from the AE on matters of technical judgment and interpretation of the contract documents.  Full advantage of all available resources should be utilized in the submittal review process.  If the SRE recognizes poor quality of AE work, including untimely review responses, the Project Manager and Contracting Officer should be notified immediately.  Corrective action must be taken by the Project Manager to overcome this situation.  If the situation is not remedied, the Contracting Officer should seriously consider taking action to terminate AE services.
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8.14
Unsolicited Proposals.  An Unsolicited Proposal is any proposal received from the General Contractor that was not requested by the RE or Contracting Officer.  These proposals generally are the result of one of two things:
(1)  differing Site Conditions (FAR 52.236-2), or  (2) direction, whether written, verbal, or implied, or clarification given to the contractor that he believes will result in additional work (FAR 52.243-4(b)).

The contractor has time limits on notification of these conditions.  For Differing Site Conditions, the contractor must notify VA and give written notice to the Contracting Officer (RE) prior to disturbing the condition.  For direction, given that the contractor believes is additional work, he must give written notice within thirty (30) calendar days.  Once the contractor has been given direction, he is obliged to follow it whether price has been agreed to or not.  Suspension is based on when direction was given to the contractor, not when a price was agreed to.  Upon receipt of an unsolicited proposal the following actions should be taken:

A. The RE should review the contractor’s proposal and determine if it is valid.  A copy of the proposal should also be forwarded to the AE firm requesting their review, comment and recommendation.  If it is deemed to be a valid proposal, then a contract change order should be written.

B. If the RE determines that the contractor’s proposal is not valid, then the RE should immediately write the contractor denying the contractor’s proposal.

C. If the proposal is denied, the RE will send a copy of his denial letter to the Contracting Officer and to the PM for information and review.

D. The Contracting Officer and the PM review the information from the RE and advise the RE as necessary.

8.15.   Contracting Officer’s Final Decision (COFD).  When the contractor submits a request for equitable adjustment that is denied in whole or in part by the RE, the contractor may submit a Request for a Contracting Officer’s Final Decision (COFD).  Upon receipt of this request, the PM or SRE will immediately forward the request to the contracting officer (CO).  Following the submission of the request to the CO, the PM will prepare a draft COFD and forward it to the contracting officer for discussion.  This document must contain standard language.  The Contracting Officer typically has 60 days from the date that the request for a COFD was received by the VA to issue his decision.  The draft COFD will include an acknowledgement of receipt of the contractor’s request, a description of all facts forming the basis for the claim, VA’s disposition for affirming or denying the claim, and direction to the contractor for appealing the decision should it not be satisfactory to the contractor.  The COFD will be subject to the review and concurrence by the Office of General Counsel prior to it being issued over the signature of the Contracting Officer.

8.16.
Claims.  See 8.14 Process Outline – Claims Procession and Rule 4 Preparation. The Project Manager and Contracting Officer should review all potential claims with the SRE.  If, however, the contractor submits a request (proposal) for equitable adjustment that is returned by the SRE, the contractor may submit a claim to the Contracting Officer.  If the Contracting Officer denies the claim in a COFD, the contractor may submit an appeal to either the VA Board of Contract Appeals (VABCA) or to the U.S. Circuit Court of Appeals.  Depending on the amount of the claim, the contractor may be required to certify the claim and it may be subject to audit.  If the VABCA has jurisdiction of the claim, they will require that a Rule 4 file be prepared to document all events pertinent to the claim.

8.17. Construction Contract Close Out.  See Chapters 10.7 ‑ Final Settlement  and 12.8 – Construction Contract Close Out 
8.18.

Dedication Plaques and Seals.  The PM is responsible for making funds available for the Medical Center Materiel Acquisition staff’s procurement of dedication plaques and VA seals as required by the project design.  

8.19. Process Outline – Claims Processing and Rule 4 Preparation

A. Contractor submits request for equitable adjustment 

B. If the claim is greater than $550,000 the FAR requires an audit of the contractor’s claim.  The PM will request the audit from DCAA .  See Chapter 2.10 for information on how to request an audit.

C.  If the Contracting Officer denies the contractors claim, the following applies.

a. Contracting Officer receives “ Certified Claim” which requests a COFD (Contracting Officer Final Decision)

1. Less than or equal to $100,000 – COFD must be issued within 60 calendar days from the date received by VA (PM or SRE).  The PM will write the draft COFD for the CO to review.

2. Greater than $100,000 – COFD must be issued within 60 calendar days or the contractor must be notified in writing of when the COFD will be issued

3. Failure to issue the COFD within the designated time is considered a deemed denial and the contractor may immediately appeal.

b. General Counsel reviews all COFDs accompanied by the claim.  The PM should discuss draft decision with GC, CO and TL.

c. Once the COFD has been sent Certified Mail/Return Receipt Requested, it can be appealed to the VABCA within 90 days or within 12 months to the U.S. Court of Federal Claims.

d. Once the appeal has been docketed with the court, a request from the court having jurisdiction for preparation of the Rule 4 file will be received by the PM.   Rule 4 Files are typically required within 30 days.  The Rule 4 typically includes all contract information related to the claim (on 8-1/2” x 11” paper) i.e., index of all documents in the Rule 4 file, contract award, NTP, specifications sections, drawings, modifications, correspondence, inspection records, memorandums and logs.  These files are arranged and tabbed, numbered sequentially and indexed in chronological order.  Six (6) copies are typically required, one for the court, contractor’s attorney, VA attorney, Claims and Risk Management (183A), Claims consultant and Contracting Officer.

e. The Appeal complaint is reviewed by both parties.

f. Discovery – Typically, if the claim is sufficiently large and VA agrees that it is justified, VA will contract for a claims consultant.  An independent Government Estimate will need to be prepared as an attachment to the Claims Consultant Procurement Request. 
g. Negotiations should continue in an attempt to reach out-of-court settlements prior the date of the hearing.

h. If negotiations are successful and settlements of issues are reached, the CO may issue a modification to settle the claim.  If insufficient funds exist on the project, the Judgment Fund may be used to settle the claim.
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