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QUESTIONS PRESENTED:

Whether a veteran is subject to reduction of Department of Veterans Affairs (VA) compensation and pension benefits, under 38 U.S.C. §§ 5313 and 1505, where the veteran is convicted of a crime in a foreign country, incarcerated abroad, and subsequently transferred to a penal institution of the United States to serve the remainder of the criminal sentence?

What is the effective date of reduction, under 38 U.S.C. §§ 5313 and 1505, where a veteran is convicted of a crime in a foreign country and incarcerated abroad, then transferred to a penal institution in the United States to serve the remainder of the criminal sentence?  

DISCUSSION:

1.  Two fact patterns were presented in this opinion request.  In the first case, a veteran who receives disability compensation at the 30 percent rate was identified by the Department of Justice, Federal Bureau of Prisons as having been incarcerated in Mexico on October 31, 1996 as a result of a conviction in that country for transportation of a controlled substance.  Pursuant to a treaty between the United States and Mexico ­ Treaty on Execution of Penal Sentences, Nov. 25, 1976, U.S.-Mex., 28 U.S.T. 7399 ­ implemented by Congress at 18 U.S.C. § 4100 et seq. (1977), the veteran was transferred to the custody of the United States where he served the remainder of his criminal sentence.  The veteran was incarcerated in a federal prison in the United States from September 29, 1997 until he was released on “probation / parole” on December 23, 1997.  

2.  The second case involves a veteran who was incarcerated in Peru as a result of his conviction in that country for illicit drug trafficking.  The veteran was transferred to the United States pursuant to a treaty between the United States and Peru ­ Treaty on Execution of Penal Sentences, July 6, 1979, U.S.-Peru, 32 U.S.T. 1471 ­ and 18 U.S.C. § 4100 et seq.  The veteran was released from Peruvian prison and incarcerated at the Federal Detention Center in Miami, Florida, on June 22, 1995.  The veteran was eventually released from federal prison on March 22, 1996.  The veteran also alleges that he was required to pay for his own food and living expenses while incarcerated in Peru.    

3.  Section 5313 of title 38, United States Code creates a limitation on payment of compensation and dependency and indemnity compensation (DIC) to persons incarcerated for conviction of a felony.  The statute provides, in relevant part:

(a)(1) . . . [A]ny person who is entitled to compensation or dependency and 

indemnity compensation and who is incarcerated in a Federal, State, or local 

penal institution for a period in excess of sixty days for conviction of a felony shall 

not be paid such compensation or dependency and indemnity compensation, for 

the period beginning on the sixty-first day of such incarceration and ending on 

the day such incarceration ends . . . . 

See also 38 C.F.R. § 3.665.  Section 1505 of title 38, United States Code, relating to limitations on payment of veterans’ pensions similarly provides that:

(a) No pension under public or private laws administered by the Secretary shall be paid to or for an individual who has been imprisoned in a Federal, State, or local penal institution as a result of conviction of a felony or misdemeanor for any part of the period beginning sixty-one days after such individual's imprisonment begins and ending when such individual's imprisonment ends. 
See also 38 C.F.R. § 3.666.  These statutes create a framework for determining when VA compensation and pension benefits should be withheld from individuals who are otherwise entitled to such benefits.  The statutes direct that compensation and pension benefits shall not be paid to any person who is incarcerated in a Federal, State, or local penal institution for a period in excess of sixty days for conviction of a felony (or a misdemeanor under § 1505).  Therefore, in order for the statutory limitation to take effect and invoke withholding of compensation and pension benefits, four prerequisites must be established:

1) incarceration, 

2) in a Federal, State, or local penal institution, 

3) in excess of 60 days, and

4) for conviction of a felony (or misdemeanor under § 1505).
 

4.  The first requirement of the statute that must be established is whether the veteran is incarcerated.  Incarceration means “the act or process of confinement.”   Black’s Law Dictionary 764 (7th ed. 1999).  Imprisonment in a detention center maintained by the Federal Bureau of Prisons, such as the Federal Detention Center in Miami, Florida, clearly constitutes incarceration under the statutes.  However, prior General Counsel opinions have determined that incarceration does not include parole, work release, confinement to a half-way house, participation in a community control program, or confinement to a state hospital.
  

5.  The second prerequisite for triggering the statutory limitation relates to the place of incarceration.  This is the primary challenge to the statutes raised by the claimants here who assert that a veteran must be incarcerated in a penal institution that is located in the United States before compensation and benefits can be withheld.  

6.  To interpret a statute, "we look first to the statutory language and then to the legislative history if the statutory language is unclear."  Rigsbee v. United States, 226 

F. 3d 1376, 1378-79 (Fed. Cir. 2000).  Sections 5313 and 1505 provide that the veteran must be incarcerated in a “Federal, State, or local penal institution.”  The statutes contain no other language relating to the place of incarceration.  

7.  The clause “Federal, State, or local,” describes both the location and the sovereign in control of the penal institution.  Yet, the plain meaning of the clause is somewhat ambiguous and open to interpretation.  One possible interpretation of the clause is that “Federal, State, or local” refers broadly to any level of government regardless of a country designation.  However, since “Federal, State, or local” reflects the organization of the penal system in the United States, it is more congruous with the words Congress used in the statutes that the clause refers to penal institutions within the United States and under the control of the United States Federal Government or a State or local government of the United States.

8.  An examination of the legislative history reveals that the legislature did not contemplate the situation where a veteran is incarcerated abroad.  Rather, the legislative history indicates that the primary purpose of the statute is to prevent duplication of governmental expenditures benefiting persons incarcerated in the United States who receive veterans’ benefits while being maintained by prisons that are publicly funded.  Congressman G.V. (Sonny) Montgomery, who was at the time Chairman of the House Committee on Veterans’ Affairs, stated, “I do not see the wisdom of providing hundreds and thousands of dollars of tax free benefits to [incarcerated veterans] when at the same time the taxpayers of this country are spending additional thousands of dollars to maintain these same individuals in penal institutions.” 126 Cong. Rec. 26,118 (1980).  Congressman Chalmers P. Wylie, a co-sponsor of the legislation, further commented that “[i]n the case of imprisonment, when a prisoner is being fully supported by tax dollars that fund the penal institution, it becomes ludicrous to continue payment of benefits designed to help the [incarcerated veteran] maintain a standard of living.” 126 Cong. Rec. 26,122 (1980).  

9.  Congress did not, however, characterize the limitation on compensation and pension benefits as a penalty or punishment for committing a crime.  Rather, the limitation was created to eliminate a double burden on United States taxpayers where an incarcerated veteran is already being supported by government funds provided for the operation of a penal institution.  See VAOPGCPREC 59-91 (A person who is “required to contribute to his or her own maintenance . . . would not be maintained by government funds provided for operation of a penal institution and would continue to rely on veterans’ benefits for support.”).  Withholding payment from veterans who are incarcerated in a foreign prison would not eliminate duplicative subsistence benefits, since U.S. taxpayers do not bear the burden of paying for the veterans’ incarceration. 

10.  Furthermore, as reflected by the second claimant’s case, some foreign countries, including Peru, require prisoners or their families to pay for basic necessities during incarceration.  See United States Department of State 1999 Country Reports on Human Rights Practices, Peru, 8 (Released Feb. 25, 2000).  In such cases, VA compensation and pension benefits may be the veteran’s only means of support, and withholding compensation and pension benefits would put the veteran in a worse position than had he committed an equivalent crime in the United States where prisons are publicly funded.  Such a result may be viewed as punishment rather than cost-saving and is contrary to legislative intent.  Therefore, in light of the legislative history, we interpret the statutes to mean that a veteran must be incarcerated in a Federal, State, or local penal institution in the United States before VA compensation or pension benefits will be withheld.

11.  The third requirement that must be established in order to trigger the provisions of sections 5313 and 1505 is the sixty-day rule.  Incarcerated veterans shall not be paid compensation or pension benefits “for the period beginning on the sixty-first day of such incarceration and ending on the day such incarceration ends.”  38 U.S.C. §§ 5313(a) and 5105(a).  We have previously interpreted this provision to mean that payments will be stopped “on the sixty-first day of incarceration” in a Federal, State, or local penal institution.  VAOPGCPREC 6-97.

12.  In the case of a prisoner who is transferred to the United States to serve the remainder of a foreign conviction, the sixty-day grace period will begin to run on the first day of incarceration in a Federal, State or local penal institution in the United States.  Id.  Benefits will be stopped on the sixty-first day of incarceration and will not resume until the date of parole or release.  Id.  Moreover, the sixty-day grace period is restarted every time the veteran is released and re-incarcerated.  VAOPGC 4-86 (03-27-86) (“The 60-day grace period prior to reduction of compensation payments to individuals incarcerated for conviction of a felony should apply to any distinct period of incarceration, whether such incarceration represents initial confinement following incarceration or re-incarceration….”).

13.  Finally, under section 5313, it must be established that the veteran was convicted of a felony.  Where the veteran is convicted of an offense in a foreign country, it may be unclear whether a felony, as defined under the laws of the United States, has been committed since foreign countries have different classification systems for crimes.  In order to apply the limitations of section 5313, it must be determined whether the foreign conviction is equivalent to a felony.

14.  In the majority of cases, VA is made aware of a beneficiary’s criminal conviction by the Federal Bureau of Prisons through a computer matching program which cross-references the names and social security numbers of persons who are both in the custody of the Federal Bureau of Prisons and on the rolls of the Department.  See Computer Matching Agreement Between the Department of Veterans Affairs and the Federal Bureau of Prisons for Determining Eligibility to Continue to Receive Benefits Authorized by the Department of Veterans Affairs (2000) (Computer Matching Agreement).  Pursuant to the Computer Matching Agreement, once a name is identified by the Bureau’s database, the Bureau sends VA a transmittal sheet that contains identifying information about the veteran, including the name and social security number, the offense classification, e.g. “Y” for felony, and the conviction and release dates.  Computer Matching Agreement, Article V.  In the case of a foreign conviction, the offense classification and release dates are determined at a special administrative hearing before the United States Parole Commission at the time the veteran is transferred from the foreign country to the custody of the United States.  

18 U.S.C. §4106A; 28 C.F.R. §2.68.  The Parole Commission is authorized by statute to compare the offense behavior described in the foreign conviction record to an equivalent crime in the United States Penal Code and convert the conviction into a sentence that can be administered under the laws of the United States. 18 U.S.C. § 4106A; see also Bishop v. Reno, 210 F.3d 1295, n. 11 (11th Cir. 2000); Asare v. United States Parole Comm’n, 2 F.3d 540, 542 (4th Cir. 1993).  

15.  In cases where a veteran’s foreign conviction has not been converted or cannot otherwise be determined from the Bureau’s transmittal sheet, it will be necessary to determine whether the foreign conviction would be equivalent to a felony conviction under the laws of the United States.  VA Regional Counsels may assist in making this determination by providing information to compare the offense behavior that underlies the foreign criminal conviction to a similar crime codified in the Penal Code.  See, e.g., 18 U.S.C. § 924(c)(2)(the term "drug trafficking crime" means any felony punishable under the Controlled Substances Act (21 U.S.C. § 801 et seq.), the Controlled Substances Import and Export Act (21 U.S.C. § 951 et seq.), or the Maritime Drug Law Enforcement Act (46 U.S.C. § App. 1901 et seq.)).  Alternatively, it may be necessary to look to the length of the veteran’s sentence, as determined by the foreign authority, to identify the offense classification.  At common law, a felony is a serious crime punishable by imprisonment for more than one year.  Black’s Law Dictionary 633 (7th ed. 1999); see also 18 U.S.C. § 3559 (2000) (United States Federal Sentencing Guidelines section on classification of offenses provides that an offense not otherwise classified by statute is classified as a felony if the maximum term of imprisonment is greater than one year and as a misdemeanor if the maximum term of imprisonment is one year or less.).
HELD:

1.  A veteran is not subject to reduction of compensation and pension benefits, under 

38 U.S.C. §§ 5313 and 1505, while incarcerated in a foreign prison.  However, a veteran who is transferred to a Federal, State, or local penal institution in the United States to serve the remainder of a sentence for a foreign conviction of an offense which is equivalent to a felony (or a misdemeanor under §1505) under the laws of the United States is thereafter subject to reduction of compensation and pension benefits under 

38 U.S.C. §§ 5313 and 1505. 

2.  The effective date of reduction is the sixty-first day of incarceration in a Federal, State, or local penal institution in the United States.

Tim S. McClain

� Cf. VAOPGCPREC 59-91 (when considering the limited issue of whether a veteran’s participation in a community control program constitutes incarceration, we held that only two criteria must be met: (1) beneficiary must be incarcerated in a penal institution in excess of 60 days; (2) the incarceration must be for conviction of a felony); VAOPGCPREC 3-90 (applying two-part test when defining the scope of incarceration under section 1505 (formerly section 505) where the veteran was committed to a state hospital).  The four-part test outlined in this opinion is set out to more clearly define the statutory requirements of sections 5313 and 1505.


� VAOPGCPREC 2-96 (parole is not incarceration); 38 U.S.C. § 5313(a)(2) (work release and half-way house are not incarceration); VAOPGCPREC 59-91 (community control is not incarceration); VAOPGCPREC 3-90 (hospitalization is not incarceration).





