FAQ 1:  Does contact with the Ombudsman protect an employee's right to pursue an Equal Employment Opportunity (EEO) complaint?

Answer:*  No.  Disclosure to the Ombudsman of information regarding an alleged act of discrimination would not constitute notice to the agency under the EEO complaint processing regulations.  

An employee must contact an EEO counselor or other appropriate EEO official within 45-calendar days of an alleged incident to preserve the right to file a formal EEO complaint.  EEOC has held consistently that a complainant may show such contact by initiating contact with an agency official logically connected with the EEO process and by showing the intent to begin the EEO process.  

The Ombudsman is a designated neutral within ORM who is independent of line management and has no authority over other employees or ORM programs.  The Ombudsman advises and will continue to advise employees that the Ombudsman is not an EEO official; that contact with the Ombudsman will not protect the right to file an EEO complaint; and that employees must act independently of the Ombudsman to protect those rights.  

Moreover, courts have held that contact with informal dispute resolution officials, like an Ombudsman, will not meet the requirement for counselor contact.  Thus, the Ombudsman is not logically connected to the EEO process, although any such determination is subject to the facts of each case.  

The Ombudsman will refer ORM employees who request information concerning the EEO complaint process to appropriate contacts:  David Betts (615.225.3628) or Thurie Kelly (202.254.0062) can provide standard forms and more information on filing an EEO complaint or contacting an ORM Counselor.

References:  5 USC § 574; 29 CFR § 1614.105(a); Kinan v. Department of Defense, EEOC Request No. 05990249 (May 6, 1999); Floyd v. National Guard Bureau, EEOC Request No. 05890086 (June 22, 1989); Norden v. Samper, 503 F. Supp. 2d 130 (D.D.C. 2007).  

FAQ 3:  Are there statements, phrases or other actions that managers and employees should avoid when discussing concerns or disagreements?

Answer:  Certain statements, phrases or actions by an employee or manager during a mediation or facilitation of an employment concern may prevent or hamper communication; make resolution of the concern more difficult; and, ideally, should not be made.  From my experience as ombudsman, I recommend that the following statements, or words to their effect, not be made by managers or employees because they tend to prevent, or make more difficult, effective communication:

I.

Don’t:  Managers should not advise an employee that the only way that they can obtain the remedy they are seeking is by filing an EEO Complaint, through “settlement”, or by reference to similar action.

Do:  Advise the employee that the agency/office/manager will do everything that is reasonably possible to fairly resolve the employee’s concerns.

Why:  Every employee is entitled to being treated fairly.  Consequently, aiming for that goal is neither controversial nor indicates that the employee’s claim lacks merit, whether the manager thinks it does or not.  Moreover, advising an employee to file an action, whether merit exists or not, is ill-advised because it indicates to the employee that the manager is not going to listen to the employee’s concerns, regardless of the merits, and that no other action would be helpful.  Moreover, ORM employees, perhaps more than others, know the EEO complaints process well and may view the “only way” message as an invitation to file a complaint.   I am not advising that managers decline to advise employees of their rights under EEO or other Federal personnel laws or authorities when appropriate or required.  But I do advise against inviting employees to take that option instead of using other dispute resolution options, such as alternative dispute resolution.  

II.

Don’t:  Employees should not threaten to file EEO complaints or initiate other formal dispute resolution processes if they do not obtain what they want.

Do:  Employees should advise managers that they have concerns with a particular matter and have chosen to address that concern by speaking to the manager with the hope of resolving those concerns amicably and without the need for further action.

Why:  ORM Managers, perhaps more than any others, are aware that employees have the option of filing EEO complaints or other actions to resolve workplace issues.  Raising that possibility at the outset of a discussion to resolve a workplace issue may be perceived as a threat and prevent or hamper effective communication.  Managers and employees have several options, including ADR, to use before resorting to formal dispute resolution procedures.   If an employee’s communications with management fails to resolve a concern, other action can be pursued.  If an employee does subsequently decide to invoke a formal dispute resolution process, such as the EEO complaint or administrative grievance process, the employee should advise the manager without confrontation.        

III.

Don’t:   Managers and employees should not be condescending or disrespectful towards each other when discussing difficult matters or subjects over which they disagree.  

Do:   Managers and employees should assume that each is acting in good faith; has opinions which are worthy of respect and consideration; and should be treated respectfully when discussing them.  

Why:  While this point seems self-evident, frequently a manager or employee will presume ill will or bad intentions on the part of the other.  Such animosity may be of some duration or short-lived; be caused by previous managers or recent policy decisions whether local or national.  Such animosities immediately pose barriers to effective communications.  In such circumstances, managers or employees must make an effort to accept that the other party is prepared to deal with them in good faith before issues affecting both parties can be addressed and resolution of problems occur.  Even if parties are only willing to put mutual distrust aside long enough to focus on immediate issues, information can be exchanged or resolutions achieved which will foster trust, or less distrust, in the long term.        

----------------------------------

These recommendations reflect my experience as ORM Ombudsman and are not intended to provide the only options or approaches for discussing sensitive matters between managers and employees.  The recommendations are intended to spur consideration of the most effective means of communication over matters that have the potential to adversely affect the relationships between managers and employees.  

If you have comments on these frequently asked questions, or wish to add your own suggested “dos” and “don’t”, please forward them to me for use in this series.  

Be advised that the authors of any “dos”, “don’t” or comments will not be identified if the comments are circulated beyond my office.   

Reference:  N/A

FAQ 4:  If an employee discloses information to the Ombudsman, will the Ombudsman disclose that information to the employee’s supervisor or chain of authority?

Answer:  The rules for the Ombudsman disclosing information provided by any employee are as follows:

1. If the person providing the information consents, the Ombudsman may provide the information and employee’s identity to any ORM manager or employee to resolve the issue under discussion. 

Example:  An employee contacts the Ombudsman claiming disparate treatment in discipline, and does not object to disclosure of their identity.  The Ombudsman may identify the employee in subsequent contacts with management or other employees about the alleged disparate treatment.  

2. If the person providing the information does not consent, the Ombudsman may not, directly or indirectly, disclose the concerned employee’s identity.  However, the Ombudsman may inquire about the issue if the inquiry will not directly or indirectly disclose or cause someone to discover the identity of the person providing the information.  

Example:  An employee complains to the Ombudsman that another employee committed sexual harassment during a meeting, but does not want the Ombudsman to disclose the complaining employee’s identity or the harassment.  The lack of consent prevents the Ombudsman from disclosing the complaining employee’s identity.  The Ombudsman may disclose the information only if disclosure will not directly or indirectly disclose the complaining employee’s identity. 

3. If the person providing information consents to disclosing the information but not the person’s identity, the Ombudsman may disclose the information.  However, notwithstanding consent to disclose the information, if disclosure of the information would allow a reasonable person to determine the source of the information, the Ombudsman cannot disclose the information without consent.  

Example:  Employees believe a manager acted inappropriately at a meeting with his entire staff.  Several separately contact the Ombudsman concerning the alleged conduct but decline to permit disclosure of their identities.  The Ombudsman may disclose the information because the Ombudsman’s disclosure will not reveal the source(s) of the information.  

4. If the person providing information discloses criminal conduct, the Ombudsman must report the criminal conduct under 5 USC § 535, which requires that federal employees report criminal conduct in Federal programs.

Example:   An employee provides the Ombudsman information that Employee X is defrauding VA.  Another reports that Employee X is sexually harassing a subordinate.  The Ombudsman may report any information regarding the alleged fraud, which is criminal conduct.  The Ombudsman may not disclose the alleged sexual harassment without consent unless disclosure would not directly or indirectly disclose the source of the information.
Reference:  Ombudsman Charter; 5 USC § 574.

Questions:  Contact ORM Ombudsman (202) 501-2925

*Updated from 2/19/08

Gregory A. Burke
Ombudsman
Voice:  (202) 501-2925
Fax:    (202) 501-2755**
Note 1:  This e-mail, and any attachments, are for confidential, official use and may contain legally privileged information.  If you receive this email in error, you are notified that disseminating or copying it or its attachments is prohibited.  If you received this e-mail in error, please notify me by return e-mail and telephone at (202) 501-2925 and permanently delete and destroy the original and copies of the email and its attachments.  
Note 2: Contact with the Ombudsman does not trigger (or suspend) adverse actions or any statutory or negotiated conflict resolution process, such as EEOC, MSPB, or ULP procedures.  Employees must initiate, and comply with, applicable procedures by contacting EEO staff, filing complaints, or other appropriate action.  
 

** Fax machine is for exclusive use of Ombudsman.
