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BOARD OF VETERANS’ APPEALS

ADMINISTRATIVE DEVELOPMENT PROCEDURES

1.  REASON FOR ISSUE:  This revision reflects a number of changes that have occurred since this handbook was first published in 1996.  These include statutory revisions, case law developments, realignment of some functions and responsibilities within the Board, enhanced automation of opinion request letters, and elimination of VA Form 4287, “Outside Medical Opinion Record.”

2.  SUMMARY OF CONTENTS/MAJOR CHANGES

a.  New ¶ 1.03 notes that, except for requests for General Counsel opinions, procedures in this handbook are not appropriate for use in cases before the Board for review of a prior Board decision for clear and unmistakable error under 38 U.S.C. § 7111.

b.  Instructions in the first edition of this handbook referred users to BVA Handbook 8460 for special material to include in requests for opinions or investigations in cases before the Board on remand from a court.  New ¶ 1.04 addresses this subject to eliminate having to consult a separate publication to prepare an opinion request or investigation request.

c.  Chapters 2 and 3 have been revised to reflect these principles addressed in Sutton v. Brown, 9 Vet. App. 553 (1996):

(1)  When the Board obtains opinion evidence under the procedures set out in chapter 2 of this handbook, or utilizes the “Thurber” procedures set out in chapter 3 of this handbook, it must inform appellants that their responses may include submitting additional evidence.  When new evidence is then submitted, the Board may not apply the good-cause requirement set out in 38 C.F.R. § 20.1304(b).

(2)  Impartiality must be strictly observed in drafting medical opinion requests.

d.  Material in chapter 2 concerning requests for opinions from the Armed Forces Institute of Pathology has been extensively revised because these requests are no longer routed through the Veterans Health Administration.

e.  Inserting a special paragraph in opinion request letters in cases remanded to the Board by the United States Court of Appeals for Veterans Claims was a manual process when this handbook was first issued.  Word processing template modifications have now automated this process for requests for opinions from the Veterans Health Administration, the Armed Forces Institute of Pathology, and independent medical experts.  Opinion request preparation instructions in chapter 2 reflect this change.

f.  Rule of Practice 903 requires two notices when the Board requests a VHA, AFIP, IME, or GC opinion; notice when the Board requests the opinion followed up later by notice that the opinion has been received (together with a copy of the opinion and information about responding to it).  Since the time the last edition of this handbook was issued, new Rules of Practice relating to review of prior Board decisions for clear and unmistakable error were published.  A different Rule, Rule 1405(f), applies to the notice required when the Board requests a GC opinion in these CUE cases.  Chapter 2, § V, that previously described only Rule 903 notices now addresses notice requirements under both Rules.

g.  Old chapter 4 addressed two unrelated topics, central office investigation procedures and document translation procedures.  The latter has been moved to new chapter 7.  Procedures for using internal Board resources for translation services have been removed, because translations are no longer performed in-house.  

h.  There are several changes related to passage of the Veterans Claims Assistance Act of 2000 (VCAA), Pub. L. No. 106-475, 114 Stat. 2096 (2000).  In addition to removing references to "well-grounded" claims throughout this handbook, chapter 5 includes some brief material on relevant new VCAA statutory requirements.  As this edition is written, there is much uncertainty about how application of VCAA requirements will play out.  Among other things, implementing VA regulations have yet to be published and case law is sparse.  Information and instructions in this handbook should always be applied in a manner consistent with rapidly developing law in this area.

i.  New ¶ 5.06 calls attention to the restrictions described in VAOPGCPREC 8-94 on using Vocational Rehabilitation and Counseling Service personnel to conduct vocational assessments where employability is at issue.

j.  The first edition of this handbook included references to two planned publications; BVA Handbook 8010 and BVA Handbook 8430.  Handbook 8010 was never published.  To speed getting out the most critical material, the initial plan for a unified Handbook 8430 was dropped in favor of a series of subsidiary handbooks, such as BVA Handbook 8430.2, “Board of Veterans’ Appeals Decision Preparation and Processing Procedures:  Decision Style Manual.”  References in this handbook reflect these changes.

k.  References to the Chief Counsel and to the Deputy Chief Counsel for Litigation Support have been replaced with references to the Senior Deputy Vice Chairman and the Chief Counsel for Litigation Support, respectively, to reflect changes in Board structure.  This revision also reflects assumption by the Office of the Vice Chairman of some opinion request procedures formerly administered by the Office of the Senior Deputy Vice Chairman.

l.  The Board no longer uses VA Form 4287, “Outside Medical Opinion Record.”  Requirements for completing the form have been removed.

m.  Numerous other changes throughout this handbook reflect shifts in duty assignments among Administrative Service sub-organizations, replacement of some manual procedures with automated procedures, and similar evolutionary changes.

n.  Brackets have not been used to show changes made by this revision because the changes are so numerous.  (The brackets in ¶¶ 2.93 and 5.03 mark alterations in quoted text.)

3.  RESPONSIBLE OFFICE:  Office of the Senior Deputy Vice Chairman (012), Board of Veterans’ Appeals.

4.  RELATED DIRECTIVE:  None.
5.  RESCISSION:  BVA Handbook 8440, dated September 18, 1996.

6.  FILING INSTRUCTIONS:  Inasmuch as most pages include at least one revision, this handbook has been reprinted in its entirety.  The September 18, 1996, edition may be discarded.  
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 seq chapt \h CHAPTER 1.  INTRODUCTION

1.01  PURPOSE AND SCOPE OF THIS HANDBOOK TC "1.01  Purpose and Scope of this Handbook" \f C \l "2" 
Record clarification and development are usually accomplished by remand.  See 38 C.F.R. § 19.9.  This handbook includes procedures for limited record development or clarification by the Board itself where consistent with current law.  It also includes information about resources helpful to the Professional Service in drafting remand development instructions.

1.02  DEFINITIONS TC "1.02  Definitions" \f C \l "2"   As used in this publication, the following terms have these meanings:

a.  “AFIP” TC "a.  \“AFIP\”" \f C \l "3"   The Armed Forces Institute of Pathology.

b. “Applicable VA File” TC "b.  \“Applicable VA File\”" \f C \l "3"   The VA file(s) containing the documents that make up the record in cases before the Board, e.g., claims folder(s), loan guaranty folder(s), medical records file(s), and insurance file(s).
c.  “Appropriate Administrative Team” TC "c.  \“Appropriate Administrative Team\”" \f C \l "3"   The Board has four “administrative teams,” designated as Administrative Team I through Administrative Team IV.  Each administrative team performs administrative tasks relating to cases before the Board from agencies of original jurisdiction located in one of four geographic areas.  Determine which agency of original jurisdiction sent the particular case to the Board.  The “appropriate administrative team,” for purposes of this handbook, is the team that processes cases from that particular agency of original jurisdiction.

d.  “Appropriate Decision Team” TC "d.  \“Appropriate Decision Team\”" \f C \l "3"   Board members and Board Counsel are assigned to one of four “decision teams,” designated as Decision Team I through Decision Team IV.  Each decision team decides cases before the Board from agencies of original jurisdiction located in one of four geographic areas, but there are exceptions.  To determine which decision team is the “appropriate decision team” for purposes of this handbook, identify the Board member to whom the case is assigned.  The “appropriate decision team” is the decision team to which that member is assigned.  For cases assigned to a Board member assigned to the Appellate Group, the Appellate Group is the “appropriate decision team.”

e.  “Associate Counsel” TC "e.  \“Associate Counsel\”" \f C \l "3"   Board attorneys serving in grades GS‑9 through GS‑13.

f.  “Board Counsel” TC "f.  \“Board Counsel\”" \f C \l "3"   References to “Board Counsel” are to Counsel and Associate Counsel collectively.

g.  “Briefface” TC "g.  \“Briefface\”" \f C \l "3"   VA Form 4030.

h.  “Counsel” TC "h.  \“Counsel\”" \f C \l "3"   Board attorneys serving in grade GS‑14.

i.  “GC” TC "i.  \“GC\”" \f C \l "3"   The General Counsel of the Department of Veterans Affairs.

j.  “IME” TC "j.  \“IME\”" \f C \l "3"   An Independent Medical Expert.  See also 38 U.S.C. § 7109 and 38 C.F.R. § 20.901-.903.

k.  “Professional Service” TC "k.  \“Professional Service\”" \f C \l "3"   Associate Counsel, Counsel, and members of the Board.

l.  “Rule” TC "l.   \“Rule\”" \f C \l "3"   Unless otherwise indicated, a Rule of Practice of the Board of Veterans’ Appeals.  See 38 C.F.R. Part 20.

m.  “The Court” TC "m.  \“The Court\”" \f C \l "3"   Unless otherwise indicated, the United States Court of Appeals for Veterans Claims (formerly the United States Court of Veterans Appeals).

n.  “VHA” TC "n.  \“VHA\”" \f C \l "3"   The Veterans Health Administration of the Department of Veterans Affairs.

1.03  APPLICABILITY TO CUE REVIEW UNDER 38 U.S.C. § 7111 TC "1.03  Applicability to CUE Review Under 38 U.S.C. § 7111" \f C \l "2" 
Except for securing a GC opinion, see 38 C.F.R. § 20.1405(f), the development procedures in this handbook are not appropriate for use in a case involving review of a prior Board decision for clear and unmistakable error (CUE).  See 38 C.F.R. § 20.1403(b)(1) (“Review for clear and unmistakable error in a prior Board decision must be based on the record and the law that existed when that decision was made.”)  See also ¶ 2.84 (concerning modified notice procedures applicable when a GC opinion is obtained in CUE cases).

1.04  OPINION AND INVESTIGATION REQUESTS IN COURT REMANDED CASES TC "1.04  Opinion and Investigation Requests in Court Remanded Cases" \f C \l "2" 
A letter or memorandum requesting any opinion or investigation in a court-remanded case shall include the following special paragraph:

Section 302 of the Veterans’ Benefits Improvements Act of 1994, Public Law No. 103-446, 108 Stat. 4645, 4658 (1994), requires that the Board treat cases that have been remanded by the U.S. Court of Appeals for Veterans Claims in an expeditious manner.  Because this case has been remanded by the Court to the Board, I request that you complete the necessary action as expeditiously as possible.
The templates used to produce VHA, AFIP, and IME opinion request letters ask the user whether the case is a court-remanded case and, if the answer is yes, inserts this paragraph.  “AutoText” is also available for inserting the paragraph manually.  Because there is currently no special template for GC opinion requests, the paragraph must be inserted into GC opinion request memoranda manually.
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 seq chapt \h CHAPTER 2.  OPINION REQUESTS

SECTION I.  VETERANS HEALTH ADMINISTRATION OPINIONS

2.01  SCOPE OF SECTION TC "2.01  Scope of Section" \f C \l "2" 
This section describes procedures for obtaining VHA opinions on the Board’s own initiative under 38 C.F.R. § 20.901(a).  See ¶ 2.90 for instructions on processing requests for such opinions by a party or representative.  For definitions of terms and abbreviations, see ¶ 1.02.

2.02  DOCUMENT PREPARATION BY BOARD COUNSELtc "2.02  Document Preparation by Board Counsel" \l 2  

a.  Letter(s) Required TC "a.  Letter(s) Required" \f C \l "3" .  Prepare a separate draft opinion request letter for each medical specialty involved for the signature of the Board member to whom the case is assigned.  Dictate each letter, following the instructions in subparagraph b, or use the “VHA_LTR.DOT” word-processing template, following the instruction in subparagraph c.  See also ¶ 2.93, “Impartiality.”  

Note:  Whether you dictate the letter(s) or use the template, you need not supply the name of the addressee or salutation information.  Operations Support will add that later.  See ¶  2.10a.
b.  Preparation Using Dictation TC "b.  Dictation Procedure" \f C \l "3" .  See BVA Handbook 8430.3 for dictation procedures.  When dictating, provide the transcriber with the information below, in the order given, identifying each item; e.g., “The claim number is … .”  The order is important, because this is the order in which the template used to produce the letter will request the information from the transcriber.
· Inform the transcriber that you are dictating a VHA opinion request letter.

· State your name.

· State the VA claim number.

· State the veteran’s name.  Spell it out if it is an unusual name, or if it is a common name with an unusual spelling.

· State the name of the Board member who will be signing the letter.

· State the decision team number.

· Indicate whether there will be any enclosures sent with the letter other than the claims folder (e.g., tissue blocks or slides, X-ray films, VA medical records folders, etc.) and, if so, provide the description of each additional item just as you want it to appear on the list of enclosures on the letter.  This list must be accurate because it is the official inventory of the materials sent.

· State whether the case is, or is not, one that was remanded to the Board by the Court.

· Dictate the paragraphs that provide background information for the question(s) posed.  

· Dictate the question(s) to be answered by the physician.

See subparagraph (d) for information about required disposition of the word-processing file the transcriber will send you.

c.  Preparation Using Word-Processing TC "c.  Preparation Using Word-Processing" \f C \l "3" .  The word-processing template will prompt you for basic information needed for the letter (the claim number, the veteran’s name, the name of the Board member who will sign the letter, etc.).  When prompted, list all enclosures over and above the claims folder that will be sent with the letter (e.g., tissue blocks or slides, X-ray films, VA medical records folders, etc.).  This list must be accurate because it is the official inventory of the materials sent.  The text for the body of the letter should include paragraphs that provide background information for the question(s) posed and the question(s) to be answered by VHA.
d.  Disposition of the Word-Processing File TC "d.  Disposition of the Word-Processing File" \f C \l "3" .  Save the word-processing file you prepared, or that the transcriber sent to you, using “Save VHA,” or if previously saved to the “S” drive using “Save VHA,” using “Resave VHA.”  These commands appear at the bottom of the “File” menu.  Do not use “Save” or “Save As" because this may save the file to the wrong drive or directory.

e.  Processing Documents for Submission to Board Member TC "e.  Processing Documents for Submission to Board Member" \f C \l "3" .  Print a copy of the document summary for each draft opinion request letter.  Insert the summaries and the draft letters loosely into the Briefface.  Forward the file to the Board member to whom the case is assigned.

2.03  REVIEW BY BOARD MEMBER(S) TC "2.03  Review by Board Member(s)" \f C \l "2" 
Arrange for any necessary changes or corrections.  Forward the complete file to administrative team personnel for processing.  The letter should not be signed or dated at this stage.  
2.04  INITIAL PROCESSING BY ADMINISTRATIVE TEAM TC "2.04  Initial Processing by Administrative Team" \f C \l "2" 
Administrative team personnel will perform the following actions upon receiving a VHA opinion request from a Board member:

· Make sure that the request letters have neither been signed nor dated.

· Attach a Routing Slip (VA Form 3229) to the Briefface.

· Address the Routing Slip to “Senior Deputy Vice Chairman (012).”

· Write “medical opinion request review” on the Routing Slip.

· Complete the VACOLS charge (location 39) and forward the case file to (012).

2.05  INITIAL PROCESSING BY (012) STAFF TC "2.05  Initial Processing by (012) Staff" \f C \l "2" 
When files with opinion request letters or memoranda are received from Board decision teams, an employee designated by the Senior Deputy Vice Chairman will:

· Stamp the Routing Slip with the date of receipt.

· Log in the case in the Medical Advisor Request Review Binder. 

· Charge the case on VACOLS (location 75).

· Arrange for delivery of the files to the Board Medical Advisor.

2.06  REVIEW BY BOARD MEDICAL ADVISOR TC "2.06  Review by Board Medical Advisor" \f C \l "2" 
See ¶ 6.03.
2.07  POST-REVIEW PROCESSING BY (012) STAFF TC "2.07  Post-review Processing by (012) Staff" \f C \l "2" 
When the Medical Advisor returns files with opinion request letters or memoranda, the employee designated by the Senior Deputy Vice Chairman will:

· Record the date of completion in the Medical Advisor Request Review Binder. 

· Charge the case on VACOLS to the Board Member to whom the case is assigned.

· Forward the case to that Member.

2.08  FINAL PROCESSING BY BOARD MEMBER TC "2.08  Final Processing by Board Member" \f C \l "2" 
When the file is returned, the Board member requesting the opinion shall make, or direct Board Counsel to make, any revisions required.  The member should then sign, but not date, the final letter(s).  Forward the complete file to administrative team personnel for further processing.  

Note:  It is normal for the name of the addressee and the salutation to be missing from the first page.  That will be added to the letter(s) later.

2.09  FINAL PROCESSING BY ADMINISTRATIVE TEAM TC "2.09  Final Processing by Administrative Team" \f C \l "2" 
Upon receipt of one or more signed requests for VHA medical opinions from a Board member, administrative team personnel will perform the following actions:

· Ensure that each signed opinion request letter is placed loosely in the Briefface.  Do not date the letter or staple it to the Briefface.

· Using VACOLS, enter a diary of “2-VHA Opinion Request,” selecting the name of the Board member requesting the opinion.

· Attach a Routing Slip (VA Form 3229), addressed to “Operations Support (014L),” to the Briefface.

· Write “VHA REQUEST” on the Routing Slip.

· Complete the VACOLS charge (location 23) and forward the case to Operations Support.

2.10  PROCESSING BY OPERATIONS SUPPORT TC "2.10  Processing by Operations Support" \f C \l "2" 
a.  Initial Processing TC "a.  Initial Processing" \f C \l "3" .  For each opinion by a VHA specialist required in an appeal, Operations Support should receive a signed, undated letter with related files.  For each opinion required, perform the following actions:

· Make sure that the file has been properly charged to Operations Support (location 23) on VACOLS.

· If the case is one remanded to the Board by the Court, make sure that the required additional paragraph has been added.  See ¶ 1.04.

· Based on the area of medical expertise required, select a participating VA medical center to receive the opinion request.

· Add addressee and salutation information to the first page of the opinion request letter and print it.  (If the applicable word-processing file is not accessible in the “vha_rqst” directory on the “S” drive, contact the Counsel or Board member and request that the file be copied to the “vha_rqst” directory on the “S” drive.)

· Date the opinion request letter.

· Attach the opinion request letter word-processing file to the VACOLS record for the case.

· File a copy of the dated letter in the applicable VA file and in the Briefface.

· Dispatch the original letter to the selected medical center, with the applicable VA records file(s) and any other enclosures shown, using an overnight delivery service.  Retain the Briefface.

· Follow the procedures in ¶ 2.81.

· Establish necessary Briefface storage and suspense-date control measures.

· Follow up on the opinion request as required.

· If the case is one remanded to the Board by the Court, report any unusual delays to the Chief Counsel for Litigation Support.

b.  Processing When Opinion Received.tc "b.  Processing When Opinion Received" \l 3  When the medical center returns the opinion and file(s), Operations Support will associate them with the Briefface and forward the complete file to the Vice Chairman (011).

2.11  PROCESSING BY THE OFFICE OF THE VICE CHAIRMAN TC "2.11  Processing by the Office of the Vice Chairman" \f C \l "2" 
The Vice Chairman, or his or her designee, will review the opinion to ensure that it adequately responds to the question(s) posed and, if appropriate, will contact the physician who prepared the opinion and ask that the opinion be supplemented to correct any deficiency.  The purpose of this quality review function is to ensure that the opinion is thorough and responsive.  No change in outcome will be solicited.  See ¶ 2.93, “Impartiality.”  The Vice Chairman, or designee, will return the file to Operations Support when he or she is satisfied that the question(s) posed have been adequately answered.

2.12  FINAL PROCESSING OF APPROVED OPINION BY OPERATIONS SUPPORT TC "2.12  Final Processing of Approved Opinion by Operations Support" \f C \l "2" 
When the Vice Chairman returns the file, Operations Support will:

· File a copy of the final opinion in the Briefface.

· File the original opinion in the applicable VA file.

· Follow the procedures in ¶ 2.82.

2.13  DECISION TEAM ACTION WHEN OPINION RECEIVEDtc "2.13  Decision Team Action When Opinion Received" \l 2
The Board member(s) to whom the case is assigned shall review the file to ensure that both notices required by 38 C.F.R. § 20.903 were sent before continuing with appellate processing.  Note that the good-cause requirement of 38 C.F.R. § 20.1304(b) need not be met for the acceptance of opinion rebuttal evidence.  See Daniels v. Brown, 9 Vet. App. 348, 352-53 (1996); Sutton v. Brown, 9 Vet. App. 553, 567-68 (1996).

2.14 through 2.19 (Reserved)tc "2.14 through 2.19 (Reserved)" \l 5 \n
SECTION II.  ARMED FORCES INSTITUTE OF PATHOLOGY OPINIONS TC "SECTION II.  ARMED FORCES INSTITUTE OF PATHOLOGY OPINIONS" \f C \l "1" \n 
2.20  SCOPE OF SECTIONtc "2.20  Scope of Section" \l 2
This section describes procedures for obtaining AFIP opinions on the Board’s own initiative under 38 C.F.R. § 20.901(b).  See ¶ 2.90 for instructions on processing requests for such opinions by a party or representative.  For definitions of terms and abbreviations, see ¶ 1.02.

2.21  SAFEGUARDING PATHOLOGY MATERIALS TC "2.21  Safeguarding Pathology Materials" \f C \l "2" 
Irreplaceable pathology materials are often contained in, or mounted on, easily damaged media like glass or paraffin and housed in containers that are not designed to withstand the kind of handling ordinary files receive.  Accordingly, the following special handling rules apply to all pathology materials in the Board’s possession:

· When pathology materials are associated with files, the administrative team will conspicuously stamp the Briefface to draw attention to that fact.

· Hand-carry the file to all locations to ensure that fragile materials are not damaged.

· Do not store files or other containers with pathology materials on radiators, in bright sunlight, or on or near other heat sources.  

· Under no circumstances will files or other containers with pathology materials be placed in stacks of case files or transported with other files in carts or “tubs.”

2.22  ADVANCE COORDINATION WITH MEDICAL ADVISOR TC "2.22  Advance Coordination With Medical Advisor" \f C \l "2"   

Before preparing an AFIP opinion request, Board Counsel will consult with the Board Medical Advisor who acts as the Board’s AFIP liaison.  The Board Medical Advisor will determine whether pathology materials are already on file at AFIP or can be obtained from other sources.  For related Board Medical Advisor Procedures, see ¶ 6.02.

2.23  DOCUMENT PREPARATION BY BOARD COUNSELtc "2.23  Document Preparation by Board Counsel" \l 2  

a.  Letter Required TC "a.  Letter Required" \f C \l "3" .  Prepare a draft letter requesting the opinion for the signature of the Board member to whom the case is assigned.  Dictate the letter, following the instructions in subparagraph b, or use the “Afip_ltr.dot” word-processing template, following the instruction in subparagraph c.  See also ¶ 2.93, “Impartiality.”  

b.  Preparation Using Dictation TC "b.  Dictation Procedure" \f C \l "3" .  See BVA Handbook 8430.3 for dictation procedures.  When dictating, provide the transcriber with the information below, in the order given, identifying each item; e.g., “The claim number is … .”  The order is important, because this is the order in which the template used to produce the letter will request the information from the transcriber.
· Inform the transcriber that you are dictating an AFIP opinion request letter.

· State your name.

· State the VA claim number.

· State the veteran’s name.  Spell it out if it is an unusual name, or if it is a common name with an unusual spelling.

· State the name of the Board member who will be signing the letter.

· State the decision team number.

· Indicate whether there will be any enclosures sent with the letter other than the claims folder (e.g., tissue blocks or slides, X-ray films, VA medical records folders, etc.) and, if so, provide the description of each additional item just as you want it to appear on the list of enclosures on the letter.  This list must be accurate because it is the official inventory of the materials sent.  Consult the Board’s Medical Advisor if you require assistance in preparing the description of pathology materials for the list of enclosures.
· State whether the case is, or is not, one that was remanded to the Board by the Court.

· Dictate the text for the body of the letter, to include paragraphs that provide background information for the question(s) posed and the question(s) to be answered by AFIP.  In the background information paragraph(s), include service dates by month and year, the veteran's age at separation from service, the month and year of diagnosis of the disorder under consideration, the date of the veteran's death and his or her age at death when applicable, the “accession number” if pathology materials have been previously studied by the Armed Forces Institute of Pathology, and any other information considered relevant.
See subparagraph (d) for information about required disposition of the word-processing file the transcriber will send you.
c.  Preparation Using Word-Processing TC "c.  Preparation Using Word-Processing" \f C \l "3" .  The word-processing template will prompt you for basic information needed for the letter (the claim number, the veteran’s name, the name of the Board member who will sign the letter, etc.).  When prompted, list all enclosures over and above the claims folder that will be sent with the letter (e.g., tissue blocks or slides, X-ray films, VA medical records folders, etc.).  This list must be accurate because it is the official inventory of the materials sent.  Consult the Board’s Medical Advisor if you require assistance in preparing the description of pathology materials for the list of enclosures.  The text for the body of the letter should include paragraphs that provide background information for the question(s) posed and the question(s) to be answered by AFIP.  In the background information paragraph(s), include service dates by month and year, the veteran's age at separation from service, the month and year of diagnosis of the disorder under consideration, the date of the veteran's death and his or her age at death when applicable, the “accession number” if pathology materials have been previously studied by the Armed Forces Institute of Pathology, and any other information considered relevant.
d.  Disposition of the Word-Processing File TC "d.  Disposition of the Word-Processing File" \f C \l "3" .  Save the word-processing file you prepared, or that the transcriber sent to you, using “Save AFIP,” or if previously saved to the “S” drive using “Save AFIP,” using “Resave AFIP.” These commands appear at the bottom of the “File” menu.  Do not use “Save” or “Save As" because this may save the file to the wrong drive or directory.

e.  Processing Documents for Submission to Board Member TC "e.  Processing Documents for Submission to Board Member" \f C \l "3" .  Print a copy of the document summary for the draft opinion request letter.  Insert this summary and the draft letter loosely into the Briefface.  Forward the file to the Board member to whom the case is assigned.

2.24  REVIEW BY BOARD MEMBER(S) TC "2.24  Review by Board Member(s)" \f C \l "2" 
See ¶ 2.03.

2.25  INITIAL PROCESSING BY ADMINISTRATIVE TEAM TC "2.25 Initial Processing by Administrative Team" \f C \l "2" 
See ¶ 2.04, substituting “AFIP” for “VHA” when following the instructions.

2.26  INITIAL PROCESSING BY (012) STAFF TC "2.26  Initial Processing by (012) Staff" \f C \l "2" 
See ¶ 2.05.

2.27  REVIEW BY BOARD MEDICAL ADVISOR TC "2.27  Review by Board Medical Advisor" \f C \l "2" 
See ¶ 6.03.
2.28  POST-REVIEW PROCESSING BY (012) STAFF TC "2.28  Post-review Processing by (012) Staff" \f C \l "2" 
See ¶ 2.07.
2.29  FINAL PROCESSING BY BOARD MEMBER TC "2.29  Final Processing by Board Member" \f C \l "2" 
When the file is returned, the Board member requesting the opinion shall make, or direct Board Counsel to make, any revisions required.  The member should then sign, but not date, the final letter.  

2.30  FINAL PROCESSING BY ADMINISTRATIVE TEAM TC "2.30  Final Processing by Administrative Team" \f C \l "2" 
Upon receipt of a signed request for an AFIP opinion from a Board member, administrative team personnel will perform the following actions:

· Ensure that the signed opinion request letter is placed loosely in the Briefface.  Do not date the letter or staple it to the Briefface.

· Using VACOLS, enter a diary of “3-AFIP Opinion Request,” selecting the name of the Board member requesting the opinion.

· Attach a Routing Slip (VA Form 3229), addressed to “Operations Support (014L),” to the Briefface.

· Write “AFIP REQUEST” on the Routing Slip.

· Complete the VACOLS charge (location 23) and forward the case to Operations Support.

2.31  PROCESSING BY OPERATIONS SUPPORT TC "2.31  Processing by Operations Support" \f C \l "2" 
a.  Initial Processing TC "a.  Initial Processing" \f C \l "3" .  Operations Support should receive a signed, undated letter with related files.  Perform the following actions:

· Make sure that the file has been properly charged to Operations Support (location 23) on VACOLS.

· If the case is one remanded to the Board by the Court, make sure that the required additional paragraph has been added.  See ¶ 1.04.

· Date the opinion request letter.

· Attach the opinion request letter word-processing file to the VACOLS record for the case.

· File a copy of the dated letter in the applicable VA file and in the Briefface.

· Dispatch the original letter to AFIP, with the applicable VA records file(s) and any other enclosures shown.  If pathology materials are associated with the file, wrap the file with protective padding to safeguard the materials.  Retain the Briefface.

· Follow the procedures in ¶ 2.81.

· Establish necessary Briefface storage and suspense-date control measures.

· Follow up on the opinion request as required.

· If the case is one remanded to the Board by the Court, report any unusual delays to the Chief Counsel for Litigation Support.

b.  Processing When Opinion Received.tc "b.  Processing When Opinion Received" \l 3  When AFIP returns the opinion and file(s), Operations Support will associate them with the Briefface and forward the complete file to the Vice Chairman (011).

2.32  PROCESSING BY THE OFFICE OF THE VICE CHAIRMAN TC "2.32  Processing by the Office of the Vice Chairman" \f C \l "2" 
See ¶ 2.11.

2.33  FINAL PROCESSING OF APPROVED OPINION BY OPERATIONS SUPPORT TC "2.33  Final Processing of Approved Opinion by Operations Support" \f C \l "2" 
See ¶ 2.12.

2.34  DECISION TEAM ACTION WHEN OPINION RECEIVEDtc "2.34  Decision Team Action When Opinion Received" \l 2
See ¶ 2.13.

2.35 through 2.39 (Reserved)tc "2.35 through 2.39 (Reserved)" \l 5 \n
SECTION III.  INDEPENDENT MEDICAL EXPERT OPINIONS TC "SECTION III.  INDEPENDENT MEDICAL EXPERT OPINIONS" \f C \l "1" \n
2.40  SCOPE OF SECTIONtc "2.40  Scope of Section" \l 2
This section describes procedures for obtaining independent medical expert (IME) opinions on the Board’s own initiative under 38 U.S.C. § 7109 and 38 C.F.R. § 20.901(d).  See ¶ 2.90 for instructions on processing requests for such opinions by a party or representative.  For definitions of terms and abbreviations, see ¶ 1.02. 

2.41  DOCUMENT PREPARATION BY BOARD COUNSELtc "2.41  Document Preparation by Board Counsel" \l 2  

a.  Letter(s) Required TC "a.  Letter(s) Required" \f C \l "3" .  Prepare a separate draft opinion request letter for each medical specialty involved for the signature of the Board member to whom the case is assigned.  Dictate each letter, following the instructions in subparagraph b, or use the “IME_LTR.DOT” word-processing template, following the instruction in subparagraph c.  See also ¶ 2.93, “Impartiality.”

Note:  Whether you dictate the letters or use the template, you need not supply the name of the addressee, salutation information, or the name of the contact person responsible for the file at the medical institution.  Operations Support will add that later.  See ¶  2.49b.
b.  Preparation Using Dictation TC "b.  Dictation Procedure" \f C \l "3" .  See BVA Handbook 8430.3 for dictation procedures.  When dictating, provide the transcriber with the information below, in the order given, identifying each item; e.g., “The claim number is … .”  The order is important, because this is the order in which the template used to produce the letter will request the information from the transcriber.
· Inform the transcriber that you are dictating an IME opinion request letter.

· State your name.

· State the VA claim number.

· State the veteran’s name.  Spell it out if it is an unusual name, or if it is a common name with an unusual spelling.

· Describe the issue(s) before the Board relevant to this opinion request.

· State the applicable medical specialty.

· State the name of the Board member who will be signing the letter.

· State the decision team number.

· Indicate whether there will be any enclosures sent with the letter other than the claims folder (e.g., tissue blocks or slides, X-ray films, VA medical records folders, etc.) and, if so, provide the description of each additional item just as you want it to appear on the list of enclosures on the letter.  This list must be accurate because it is the official inventory of the materials sent.

· State whether the case is, or is not, one that was remanded to the Board by the Court.

· Dictate the paragraphs that provide background information for the question(s) posed.

· Dictate the question(s) to be answered by the physician.

See subparagraph (d) for information about required disposition of the word-processing file the transcriber will send you.
c.  Preparation Using Word-Processing TC "c.  Preparation Using Word-Processing" \f C \l "3" .  The word-processing template will prompt you for basic information needed for the letter (the claim number, the veteran’s name, the name of the Board member who will sign the letter, etc.).  When prompted, list all enclosures over and above the claims folder that will be sent with the letter (e.g., tissue blocks or slides, X-ray films, VA medical records folders, etc.).  This list must be accurate because it is the official inventory of the materials sent.  The text for the body of the letter should include paragraphs that provide background information for the question(s) posed and the question(s) to be answered by the IME.
d.  Disposition of the Word-Processing File TC "d.  Disposition of the Word-Processing File" \f C \l "3" .  Save the word-processing file you prepared, or that the transcriber sent to you, using “Save IME,” or if previously saved to the “S” drive using “Save IME,” using “Resave IME.”  These commands appear at the bottom of the “File” menu.  Do not use “Save” or “Save As" because this may save the file to the wrong drive or directory  
e.  Processing Documents for Submission to Board Member TC "e.  Processing Documents for Submission to Board Member" \f C \l "3" .  Print a copy of the document summary for each draft opinion request letter.  Insert the summaries and the draft letters loosely into the Briefface.  Forward the file to the Board member to whom the case is assigned.

2.42  REVIEW BY BOARD MEMBER(S) TC "2.42  Review by Board Member(s)" \f C \l "2" 
See ¶ 2.03.

2.43  INITIAL PROCESSING BY ADMINISTRATIVE TEAM TC "2.43  Initial Processing by Administrative Team" \f C \l "2" 
Follow ¶ 2.04, substituting “IME” for “VHA,” when following the instructions.

2.44  INITIAL PROCESSING BY (012) STAFF TC "2.44  Initial Processing by (012) Staff" \f C \l "2" 
See ¶ 2.05.

2.45  REVIEW BY BOARD MEDICAL ADVISOR TC "2.45  Review by Board Medical Advisor" \f C \l "2" 
See ¶ 6.03.
2.46  POST-REVIEW PROCESSING BY (012) STAFF TC "2.46  Post-review Processing by (012) Staff" \f C \l "2" 
See ¶ 2.07.
2.47  FINAL PROCESSING BY BOARD MEMBER TC "2.47  Final Processing by Board Member" \f C \l "2" 
When the file is returned, the Board member requesting the opinion should make, or direct Board Counsel to make, any revisions required.  The member should then sign, but not date, the final letter(s).  

Note:  It is normal at this stage in processing for IME request letters to have blank spaces for the inside address, for the expert’s name in the salutation and, in the body of the letter, for the name of the contact person responsible for the file at the medical school or other institution.

2.48  FINAL PROCESSING BY ADMINISTRATIVE TEAM TC "2.48  Final Processing by Administrative Team" \f C \l "2" 
Upon receipt of one or more signed requests for an IME medical opinion from a Board member, administrative team personnel will perform the following actions:

· Ensure that each signed opinion request letter is placed loosely in the Briefface.  Do not date the letter or staple it to the Briefface.

· Using VACOLS, enter a diary of “1-IME Opinion Request,” selecting the name of the Board member requesting the opinion.

· Attach a Routing Slip (VA Form 3229), addressed to “Operations Support (014L),” to the Briefface.

· Write “IME REQUEST” on the Routing Slip.

· Complete the VACOLS charge (location 23) and forward the case to Operations Support.

2.49  PROCESSING BY OPERATIONS SUPPORT TC "2.49  Processing by Operations Support" \f C \l "2" 
a.  Initial Processing.tc "a.  Initial Processing" \l 3  For each specialist opinion required in an appeal, Operations Support should receive a signed, undated opinion request letter and related files.  The first page of the letter will have blank space for the inside address, the expert’s name in the salutation, and the name of the contact person responsible for the file at the medical school or other institution.  For each opinion required, perform the following actions:

· Make sure that the file has been properly charged to Operations Support (location 23) on VACOLS.

· If the word-processing file for the Board member’s letter is not available on the “S” drive, contact the Counsel or Board member and request that the file be copied to the “ime_rqst” directory on the “S” drive.

· Based on the type of medical expertise required, select a participating medical institution to receive the opinion request.

· Use the “IME_DEAN.DOT” word-processing template to prepare a letter from the Director to the institution to ask that the institution select an expert to give the opinion.  The template also automatically prepares forms for the institution’s response.

· Date the opinion request letter.

· Mail this letter to the institution after the Director signs it, enclosing a photocopy of the letter received from the decision team, the form letter for the institution’s response, and a self-addressed return envelope.

· Attach the word-processing file for the letter to the medical institution (not the opinion request letter signed by the Board member) to the VACOLS record for the case.

· File copies of the correspondence to the institution in the applicable VA file and in the Briefface.

· Establish necessary file storage and suspense-date control measures and ensure timely follow-up.

b.  Processing When Name of Expert Received.tc "b.  Processing When Name of Expert Received" \l 3  

· Fill in the inside address, the salutation, and the name of the person at the institution responsible for file control on the first page of the letter from the Board member to the expert (opinion request letter).

· Date the opinion request letter.

· Attach the opinion request letter to the VACOLS record for the case.

· File dated copies of the letter in the applicable VA file and in the Briefface.

· Transmit the original letter, with all applicable VA files and any other enclosures shown, using an overnight delivery service.  Retain the Briefface.

· Follow the procedures in ¶ 2.81.

· Establish necessary Briefface storage and suspense-date control measures.

· Follow up on the opinion request as required.

· If the case is one remanded to the Board by the Court, report any unusual delays to the Chief Counsel for Litigation Support.

c.  Processing When Opinion Received.tc "c.  Processing When Opinion Received" \l 3  When the medical institution returns the opinion and file(s), Operations Support will associate them with the Briefface and forward the complete file to the Vice Chairman (011).

2.50  PROCESSING BY THE OFFICE OF THE VICE CHAIRMAN TC "2.50  Processing by the Office of the Vice Chairman" \f C \l "2" 
See ¶ 2.11.

2.51  FINAL PROCESSING OF APPROVED OPINION BY OPERATIONS SUPPORT TC "2.51  Final Processing of Approved Opinion by Operations Support" \f C \l "2" 
In addition to following the procedures in ¶ 2.12, Operations Support will arrange for processing the expert’s bill for payment after the opinion has been approved by the Vice Chairman.
2.52  DECISION TEAM ACTION WHEN OPINION RECEIVEDtc "2.52  Decision Team Action When Opinion Received" \l 2
See ¶ 2.13.

2.53 through 2.59 (Reserved)tc "2.53 through 2.59 (Reserved)" \l 5 \n
SECTION IV.  GENERAL COUNSEL OPINIONS TC "SECTION IV.  GENERAL COUNSEL OPINIONS" \f C \l "1" \n
2.60  SCOPE OF SECTIONtc "2.60  Scope of Section" \l 2
This section describes procedures for obtaining GC opinions on the Board’s own initiative under 38 C.F.R. §§ 14.502 and 20.901(c).  See also 38 C.F.R. § 20.1405(f) (obtaining GC opinions in cases involving motions for review of a Board decision for clear and unmistakable error).  See ¶ 2.90 for instructions on processing requests for such opinions by a party or representative.  For definitions of terms and abbreviations, see ¶ 1.02.  See 38 U.S.C. § 7104(c) and 38 C.F.R. §§ 14.507 and 19.5 for information about when GC opinions are binding on the Board.

2.61  PRELIMINARY RESEARCHtc "2.61  Preliminary Research" \l 2
A request for an opinion from the General Counsel is never an appropriate vehicle for answering legal questions that can be resolved by the normal legal research expected of Board Counsel.  Retain research notes for use in GC opinion request preparation.
2.62  DOCUMENT PREPARATION BY BOARD COUNSELtc "2.62  Document Preparation by Board Counsel" \l 2  

a.  Documents Required. TC "a.  Documents Required" \f C \l "3"   Board Counsel prepare three documents—an informal memorandum, a formal memorandum, and a Diary Slip (VA Form 0243).

b.  Informal Memorandum TC "b.  Informal Memorandum" \f C \l "3" .  Prepare an informal memorandum to provide background information to those who will be reviewing the opinion request within the Board.  Outline the legal problem(s) and the results of your research, with appropriate citations.  Indicate why an opinion from GC is needed, e.g., there are conflicting authorities, no relevant authorities could be found, etc.  This memorandum may be an informal word-processing document or, if legible, handwritten.

c.  Formal Memorandum TC "c.  Formal Memorandum" \f C \l "3" .  Prepare a formal memorandum from the Chairman to the General Counsel (02).  There currently is no specialized template for preparing GC opinion requests.  Dictate the memorandum or use the generic “VAMEMO.DOT” word-processing template.  Use the appropriate decision team correspondence symbol in the “From” line.  Do not date the memorandum.  Set out the relevant factual background and the legal question(s) to be resolved, as required by 38 C.F.R. § 14.505.  See ¶ 1.04 for an additional paragraph which must be included in cases remanded to the Board by the Court.
d.  Diary Slip TC "d.  Diary Slip" \f C \l "3" .  Prepare a Diary Slip (VA Form 0243) on-line, using the “Jet Form” fill-in form.  (Paper copies are no longer available.)  Click on “Start,” then “Programs,” then "JetForm 5.1," and then “JetForm Filler Pro.”  In the "File" menu, pick "New."  Select “0243.jtp” and click the "Open" button.  (Tip:  You can easily navigate from one fill-in area on the form to the next by using the tab key.)  Specify "60 days" in the suspense date column.  Print out the completed form.  You may also wish to save a copy of the completed file to your C drive, in case later editing is required.  (When the "Save As" dialogue opens, look in the lower left and make sure that the box to the left of "Associate Form with Data" is checked.)

e.  Processing Documents for Submission to Board Member TC "e.  Processing Documents for Submission to Board Member" \f C \l "3" .    Paperclip the three completed documents inside the Briefface and forward the case file to the Board member to whom the case is assigned.

2.63  REVIEW BY BOARD MEMBER(S) TC "2.63  Review by Board Member(s)" \f C \l "2" 
Arrange for any necessary changes or corrections to the opinion request documents.  Do not sign or date the formal memorandum.  Members assigned to decision teams will then forward the complete file to administrative team personnel for processing after corrections have been completed.  Members assigned to the Appellate Group will forward the file to the Office of the Senior Deputy Vice Chairman (012).

2.64  PROCESSING BY ADMINISTRATIVE TEAM TC "2.64  Processing by Administrative team" \f C \l "2" 
For requests originating within decision teams, administrative team personnel will perform the following actions upon receiving a file with a GC opinion request from a Board member:

· Make sure that the formal opinion request memorandum has been neither signed nor dated.

· Attach a Routing and Transmittal Slip (Optional Form 41) or Routing Slip (VA Form 3229) to the Briefface forwarding the file to the supervising Chief Member (unless a Chief Member is making the request), the decision team’s Deputy Vice Chairman, and then to the Senior Deputy Vice Chairman (012).

· Complete the VACOLS charge, as appropriate, and forward the case file to the next location.

2.65  PROCESSING BY INTERMEDIATE REVIEWING OFFICIALStc "2.65  Processing by Intermediate Reviewing Officials" \l 2
Intermediate reviewing officials shall review the opinion request memorandum, complete any necessary VACOLS charge, and forward the file to the next location with their comments, if any.

2.66  INITIAL PROCESSING BY THE SENIOR DEPUTY VICE CHAIRMAN AND THE VICE CHAIRMAN TC "2.66  Initial Processing by the Senior Deputy Vice Chairman and the Vice Chairman" \f C \l "2" 
The Senior Deputy Vice Chairman, and the Vice Chairman in turn, will review the memorandum and forward the file to the Chairman with any desired comments and recommendations.

2.67  PROCESSING BY THE CHAIRMAN TC "2.67  Processing by the Chairman" \f C \l "2" 
The Chairman approves, or disapproves, all requests for a GC opinion by signing, or declining to sign, the memorandum requesting the opinion.  See 38 C.F.R. § 14.502 (persons authorized to request formal legal advice for the General Counsel).  Disapproved opinion requests will be returned to the member(s) to whom the case is assigned through the Vice Chairman, the Senior Deputy Vice Chairman, and for requests initiated within decision teams, through the supervising decision team Deputy Vice Chairman and the supervising Chief Member.  If the Chairman signs the request memorandum, the Chairman's staff will route the entire record, including the signed, undated formal memorandum, to the Office of the Senior Deputy Vice Chairman (012) for processing.

2.68  OFFICE OF THE SENIOR DEPUTY VICE CHAIRMAN’S PROCESSING OF SIGNED OPINION REQUESTS  TC "2.68  Office of the Senior Deputy Vice Chairman’s Processing of Signed Opinion Requests" \f C \l "2" 
a.  Initial Processing TC "a.  Initial Processing" \f C \l "3" .  Office of the Senior Deputy Vice Chairman (012) personnel will perform the following actions upon receipt of a signed GC opinion request memorandum:

· Add the case to a control log.

· Attach the opinion request memorandum word-processing file to the VACOLS record for the case.

· Send the case to the Office of the Chief Counsel for Litigation Support (01C2) for initial notice processing.  See ¶ 2.81.  ((01C2) will determine whether the case is one requiring initial notice under Rule 903 or is a 38 U.S.C. § 7111 CUE motion case not requiring initial notification.)

· Upon return of the file, forward the signed and dated original memorandum and the applicable file(s) to GC, retaining the Briefface and Diary Slip.  

· Make follow-up inquiries, as required, and note any extension of time for preparation of the opinion GC may request on the Diary Slip.

b.  Processing When Opinion Received.tc "b.  Processing When Opinion Received" \l 3  

· Annotate the control log to show receipt of the opinion.

· Make copies for distribution to the Chairman and others as directed by the Senior Deputy Vice Chairman.

· File a copy of the opinion in the Briefface.

· File the original opinion in the applicable VA file.

· Send the case to the Office of the Chief Counsel for Litigation Support (01C2) for final notice processing.  See ¶ 2.82.

2.69  DECISION TEAM ACTION WHEN OPINION RECEIVEDtc "2.69  Decision Team Action When Opinion Received" \l 2
See ¶ 2.13.

2.70 through 2.79 (Reserved)tc "2.70 through 2.79 (Reserved)" \l 5 \n
SECTION V.  RULE 903 AND RULE 1405(f) COMPLIANCE TC "SECTION V.  38 C.F.R. RULE 903 AND RULE 1405(f) COMPLIANCE" \f C \l "1" \n
2.80  TYPES OF NOTICE REQUIRED; RESPONSIBILITY FOR COMPLIANCE TC "2.80  Types of Notice Required; Responsibility for Compliance" \f C \l "2" 
a.  Notice Requirements. TC "a.  Notice Requirements" \f C \l "3" 
(1)  Notice When Opinion Requested—Other Than 38 U.S.C. § 7111 CUE Motion Cases TC "(1)  Notice When Opinion Requested—Other Than 38 U.S.C. § 7111 CUE Motion Cases" \f C \l "4" .  The Board’s Rule of Practice 903 requires that we notify appellants and their representatives when we request an opinion from VHA, AFIP, an IME, or GC.  This is a two-step process, involving an initial notice when the opinion is requested and a second notice when the opinion is received.

(2)  Notice When GC Opinion Requested—38 U.S.C. § 7111 CUE Motion Cases TC "(1)  Notice When GC Opinion Requested—38 U.S.C. § 7111 CUE Motion Cases" \f C \l "4"   Only GC opinions are requested in these cases.  See ¶ 1.03.  Rule 903 does not apply.  See Rule 1402.  Notice procedures to follow when a GC opinion is obtained in a 38 U.S.C. § 7111 CUE motion case are governed by Rule 1405(f).  Procedures differ from Rule 903 procedures in that the first step under Rule 903, providing notice when the opinion is requested, is not required under Rule 1405(f).  Notice that the opinion has been received and extending an opportunity to respond to it, identical to the second step under Rule 903, are required.

b.  Responsibility. TC "b.  Responsibility." \f C \l "3" 
(1)  Administrative Service TC "(1)  Administrative Service" \f C \l "4" .  The Administrative Service’s Operations Support division is responsible for Rule 903 compliance for VHA, AFIP, and IME opinion requests.

(2)  Office of the Chief Counsel for Litigation Support TC "(2)  Office of the Chief Counsel for Litigation Support" \f C \l "4" .  The Office of the Chief Counsel for Litigation Support (01C2) is responsible for Rule 903 or Rule 1405(f) compliance, as applicable, for GC opinion requests.

2.81  RULE 903 STEP ONE—NOTICE THAT AN OPINION HAS BEEN REQUESTED TC "2.81  Step One—Notice that an Opinion has been Requested" \f C \l "2" 
· Operations Support will prepare a letter for the signature of the Director of the Administrative Service, or (01C2) will prepare a letter for the signature of the Chief Counsel for Litigation Support, as applicable, informing the appellant and the representative, if any, that the Board has requested the opinion.  

· Date the letter after it has been reviewed and signed.

· File one copy of the letter in the Briefface and another copy in the applicable VA file.

· Mail the original notice letter.  See also ¶ 2.83 ("Use of United States Postal Service").  

· Attach the notice letter word-processing file to the VACOLS record for the case.

2.82
RULE 903 STEP TWO NOTICE AND RULE 1405(f) NOTICE—FURNISHING A COPY OF THE OPINION AND AN OPPORTUNITY FOR RESPONSE TC "2.82  Rule 903 Step Two Notice and Rule 1405(f) Notice—Furnishing a Copy of the Opinion and an Opportunity for Response" \f C \l "2" 
When the Board receives the requested opinion, Operations Support or (01C2), as applicable, will:
· Mail a copy of the opinion to the representative, or to the unrepresented appellant, with a cover letter allowing a period of 60 days from the date of mailing for response.  The cover letter, which must be dated on the day of mailing, should indicate that the response may include any argument or additional relevant evidence the appellant may wish to submit.  The Rule 1405(f) notice cover letter should omit references to the submission of additional evidence.  See also ¶ 2.83.
· File a dated copy of the cover letter in the applicable VA file and in the Briefface.
· Attach the letter word-processing file to VACOLS.
· If the representative is co-located with the Board, send the applicable file(s) to the representative for use in preparing a response to the opinion.

Note:  Even where the representative is co-located with Board and receives the applicable VA file(s) for use in preparing a response to the opinion, a copy of the opinion and cover letter must still be mailed because under both Rule 903 and Rule 1405(f) the response time begins with the date of mailing.

· Establish suspense-date control measures.
· If a response is received, file the original in the applicable VA file and a copy in the Briefface.
· After filing the response, or when the time for response has passed, return the file to the Board member(s) to whom the case is assigned.
2.83  USE OF UNITED STATES POSTAL SERVICE TC "2.83  Use of United States Postal Service" \f C \l "2"   

In complying with 38 C.F.R. § 20.903 notice procedures described in ¶¶ 2.81 and 2.82, use the United States Postal Service, ensuring that the notices are mailed to the last-known addresses of the appointed representative and/or appellant, as applicable.

2.84 through 2.89 (Reserved)tc "2.84 through 2.89 (Reserved)" \l 5 \n
SECTION VI.  MISCELLANEOUS TC "SECTION VI.  MISCELLANEOUS" \f C \l "1" \n
2.90  REQUESTS FOR OPINIONS UNDER 38 C.F.R. § 20.902tc "2.90  Requests for Opinions Under 38 C.F.R. § 20.902" \l 2
a.  Processing Procedures—Request Approved TC "a.  Processing Procedures—Request Approved" \f C \l "3" .  If a party’s or representative’s request for a VHA, AFIP, GC, or IME opinion is approved, use the procedures outlined in §§ I through V, as applicable.  Appropriately modify the initial notification letter described in ¶ 2.81 to show that the Board is obtaining the opinion in response to the request of the party or representative.

b.  Processing Procedures—Request Denied TC "b.  Processing Procedures—Request Denied" \f C \l "3" .  When a request for an opinion is denied, the reasons and bases for the determination that good cause has not been shown shall be explained in the Board’s decision.  See 38 U.S.C. § 7104(d). 

c.  Oral Requests at Hearings TC "c.  Oral Requests at Hearings" \f C \l "3" .  A request for a VHA, AFIP, GC, or IME opinion must be in writing.  See 38 C.F.R. § 20.902.  If an oral request is made at a hearing, the Board member(s) conducting the hearing should refer the requesting party or representative to the requirements of 38 C.F.R. § 20.902.  The Board member(s) may consider holding the record open for a reasonable period of time, which should be set on the record at the hearing, to permit submission of a written request.

2.91  USE OF IME OPINIONS OBTAINED IN OTHER CASEStc "2.91  Use of IME Opinions Obtained in Other Cases" \l 2  

Previously obtained IME opinions, available in the Board’s Research Center, may be helpful resources for resolving medical questions in appeals.  The Research Center staff will provide assistance in accessing these opinions.  “Thurber” procedures must be followed if the Board intends to rely on such an opinion.  See ch. 3.

2.92  USE OF GC OPINIONS OBTAINED IN OTHER CASEStc "2.92  Use of GC Opinions Obtained in Other Cases" \l 2  

GC opinions are regularly distributed to Board decision teams and are also available in the Board’s Research Center and “on-line.”  The Research Center staff will provide information on how to locate opinions on file in the Center and on-line.  Precedent Opinions may be relied upon without further provision for notice and comment after they have been published in the Federal Register.  See 5 U.S.C. § 552(a)(1); 38 U.S.C. § 501(c).  Follow the procedures in ch. 3 if the Board intends to rely on an unpublished GC opinion that is not addressed in the statement of the case or a supplemental statement of the case.

2.93  IMPARTIALITY TC "2.93  Impartiality" \f C \l "2" 
Impartiality must be preserved in obtaining medical opinions.  “If the Board or the RO wishes to utilize an [independent medical opinion], it must be obtained by a process that presents the question(s) in a neutral and objective manner, expressing only those facts that are relevant to the question(s) posed.”  Sutton v. Brown, 9 Vet. App. 553, 570 (1996).  The opinion request must “not suggest an answer or limit the field of inquiry by the expert.”  Bielby v. Brown, 7 Vet. App. 260, 268 (1994).  The opinion request must not be aimed at “support[ing] a predetermined outcome.”  Austin v. Brown, 6 Vet. App. 547, 552 (1994).
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 seq chapt \h CHAPTER 3.  “THURBER” NOTICE PROCEDURES

3.01  PURPOSE AND SCOPE OF THIS CHAPTERtc "3.01  Purpose and Scope of this Chapter" \l 2
Before the BVA relies upon evidence developed or obtained after the issuance of the statement of the case (SOC) or the most recent supplemental statement of the case (SSOC), if any, it must provide the claimant with reasonable notice of that evidence, notice of the reliance that the BVA proposes to place upon it, and a reasonable opportunity to respond to it.  See Thurber v. Brown, 5 Vet. App. 119, 126 (1993).  The purpose of this chapter is to describe procedures for providing notice of evidence developed by the Board itself, other than notice of opinion evidence obtained by the Board which is addressed in ch. 2.  Also see VAOPGCADV 28-93 concerning photocopying copyrighted material to furnish appellants and VAOPGCADV 42-93 concerning the validity of the Board’s notification procedures.  For definitions of terms and abbreviations, see ¶ 1.02.

3.02  APPLICABILITYtc "3.02  Applicability" \l 2
Except for opinion evidence governed by 38 C.F.R. § 20.903 notice requirements, addressed in ch. 2, these procedures apply to any evidence developed or obtained by the Board after the issuance of the most recent SSOC (SOC if no SSOC has been issued) if the Board intends to rely on that evidence in reaching a decision.  

3.03  PROCESSING BY BOARD COUNSELtc "3.03  Processing by Board Counsel" \l 2  

a.  Tentative Decision TC "a.  Tentative Decision" \f C \l "3" .  Prepare a draft of the tentative decision, recognizing that later modification will be necessary if there is a response from the appellant to the new evidence.  

b.  Photocopies TC "b.  Photocopies" \f C \l "3" .  Make photocopies of all evidence developed or obtained since the SOC, or last SSOC, was issued.  

c.  Evidence List TC "c.  Evidence List" \f C \l "3" .  Prepare a document listing the photocopied evidence.  This document may be dictated or prepared on word-processing equipment using the “THURBER.DOT” template.  See sample at appendix A at the end of this chapter.  When dictating, provide the transcriber with the information below, in the order given, identifying each item; e.g., “The claim number is … .”  The order is important, because this is the order in which the template used to produce the list will request the information from the transcriber.
· Inform the transcriber that you are dictating a Thurber evidence list.

· State your name.

· State the decision team number.

· State the applicable VA file number(s).

· State the appellant’s name.  Spell it out if it is an unusual name, or if it is a common name with an unusual spelling.

· If the appellant is not the veteran, instruct the transcriber to follow the appellant’s name with “in the case of” and then state the veteran’s name.

· Inform the transcriber whether there is a SSOC, or whether it is only the SOC that the new evidence post-dates.

· Dictate a numbered list of the new evidence.

d.  Submission for Board Member Review TC "d.  Submission for Board Member Review" \f C \l "3" .  Place the tentative decision draft, the photocopied evidence, and the document listing that evidence loosely in the Briefface.  Submit the entire file to the Board member(s) to whom the case is assigned.

3.04  BOARD MEMBER REVIEWtc "3.04  Board Member Review" \l 2
Arrange for any necessary corrections.  Sign, but do not date, the document listing the evidence and give the case file to the administrative team for further processing.  

3.05  ADMINISTRATIVE TEAM PROCESSINGtc "3.05  Administrative Team Processing" \l 2
Administrative team personnel should take the following actions upon receiving a file with a signed Thurber evidence list:

· Return the tentative decision to the Board Counsel who prepared it for safekeeping.  

· Prepare an original and two copies of a cover letter, addressed to the representative (using the “THBR_REP.DOT” template) or to the unrepresented appellant (using the “THBR_LTR.DOT” template).

· Present the cover letter to the team's Administrative Service Manager for signature.

· Photocopy two complete sets of the evidence list and the evidence.

· Date the original and copies of the cover letter.  The date should be the date that the letter will be mailed.
· File one set of all the Thurber documents (consisting of a copy of the letter, a copy of the evidence list, and a copy of all the evidence) in the Briefface and the other set in the applicable VA file.

· Mail the signed original cover letter, enclosing the signed original evidence list and one copy of the new evidence.  Use the United States Postal Service, ensuring that the notice is mailed to the last-known address of the appointed representative or unrepresented appellant.  

· Hold the claims folder or other VA records folder in abeyance as a “Thurber Compliance Case,” unless a representative with offices at the Board requests the folder.  Establish a 60-day suspense.  When that time has passed, or when a response has been received, whichever first occurs, return the case to the Board member to whom the case is assigned.

3.06  FINAL DECISION TEAM PROCESSINGtc "3.06  Final Decision Team Processing After Notice Given" \l 2  

Revise the tentative decision, as appropriate, to address any argument or additional evidence submitted in response to the Thurber evidence.  Note that the entire Thurber notice process must be repeated if more evidence is subsequently developed by the Board.

3.07  CORRELATION WITH 38 C.F.R. § 20.1304tc "3.07  Correlation With 38 C.F.R. § 20.1304" \l 2  

An appellant or representative submitting evidence to rebut Thurber evidence need not meet the good-cause requirements of 38 C.F.R. § 20.1304 with respect to such evidence.  See Sutton v. Brown, 9 Vet. App. 553, 567-68  (1996). 

APPENDIX A

Sample Thurber Evidence List TC "APPENDIX A—Sample Thurber Evidence List" \f C \l "2" 
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 seq chapt \h CHAPTER 4.  CENTRAL OFFICE INVESTIGATIONS
(INCLUDING DOCUMENT ANALYSIS)

4.01  SCOPE OF CHAPTER TC "4.01  Scope of Chapter" \f C \l "2" 
This chapter describes procedures for Central Office investigations initiated by the Board.  Internal decision team procedures—such as procedures for designating particular counsel to prepare investigation requests and any requirements for advance consultation between counsel and Board members—are within the discretion of the supervising Deputy Vice Chairman, or his or her designee.  For definitions of terms and abbreviations, see ¶ 1.02.

4.02  AUTHORITYtc "4.02  Authority" \l 2
38 C.F.R. § 19.13(b).

4.03  RESOURCEStc "4.03  Resources" \l 2
Investigative responsibilities within VA are shared by the Inspector General’s Office of Investigations (51) and the office of the Deputy Assistant Secretary for Security and Law Enforcement (07). The Board is most often concerned with the type of investigations carried out by the former, e.g., investigations involving fraudulent claims. The latter primarily deals with criminal violations and incidents which occur at VA facilities.

4.04  MANDATORY REFERRAL OF ALLEGATIONS OF FRAUDtc "4.04  Mandatory Referral of Allegations of Fraud" \l 2
Allegations of fraud involving VA programs and operations must immediately be referred to the Inspector General.  The Board must have the concurrence of that office before taking any further action while an investigation is in progress.  See MP-1, pt. 1, ch. 16, subpar. 4a and 6a.
4.05  INVESTIGATION REQUEST PROCESSING BY BOARD COUNSELtc "4.05  Processing by Board Counsel" \l 2
a.  Flag Relevant Documents TC "a.  Flag Relevant Documents" \f C \l "3" .  Flag relevant documents with standard evidence marker tabs.  

b.  Memorandum TC "b.  Memorandum" \f C \l "3" .  Prepare a formal memorandum from the Chairman to the Inspector General (50).  There currently is no specialized template for preparing investigation requests.  Dictate the memorandum or use the generic “VAMEMO.DOT” word-processing template.  Use the appropriate decision team correspondence symbol in the "From" line; e.g. "From:  Chairman, Board of Veterans' Appeals (011A)."  Do not date the memorandum.  Include sufficient detail to enable the investigator to perform the required task.  The person preparing the memorandum should include his or her name and telephone number as a Board contact point, so that the investigator will know whom to contact if further information is needed.  To alert the IG that the Board will not be able to treat the investigation report as confidential, the memorandum should note that decisional law of the United States Court of Appeals for Veterans Claims requires that the Board provide the claimant with a copy of the report and a reasonable opportunity to respond.  See Thurber v. Brown, 5 Vet. App. 119, 126 (1993).  It is important that the list of enclosures on the memorandum, which is the official inventory of the records sent to the Inspector General, include each file and other item sent.  Counsel should retain a copy of the memorandum for reference in case of future inquiries.

c.  Diary Slip TC "c.  Diary Slip" \f C \l "3" .  Prepare a Diary Slip (VA Form 0243) on-line.  (See ¶ 2.62d if you need instructions.)  Specify "60 days" in the suspense date column.  Print out the completed form.

d.  Submission for Board Member Review TC "d.  Submission for Board Member Review" \f C \l "3" .  Place the memorandum and the Diary Slip in the Briefface and forward the complete file to the Board member(s) to whom the case is assigned.

4.06  BOARD MEMBER REVIEWtc "4.06  Board Member Review" \l 2
Do not date or sign the investigation request memorandum.  After arranging for any necessary corrections, the reviewing Board member should attach a Routing and Transmittal Slip (Optional Form 41) to the Briefface forwarding the file to the Vice Chairman, through the Senior Deputy Vice Chairman (012) and, for requests initiated within decision teams, through the supervising Chief Member and the decision team’s supervising Deputy Vice Chairman.  Complete any necessary VACOLS charge and forward the file to the next location.

4.07  PROCESSING BY INTERMEDIATE REVIEWING OFFICIALStc "4.07  Processing by Intermediate Reviewing Officials" \l 2
Intermediate reviewing officials should review the investigation request memorandum, complete any necessary VACOLS charge, and forward the file to the next location with their comments, if any.

4.08  ACTION BY VICE CHAIRMAN OR CHAIRMANtc "4.08  Action by Vice Chairman or Chairman" \l 2
a.  Approval Authority TC "a.  Approval Authority" \f C \l "3" .  The Vice Chairman may approve or deny the request or, at his or her discretion, forward it to the Chairman with recommendations for action.  

b.  Processing Approved Requests TC "b.  Processing Approved Requests" \f C \l "3" .  The Chairman, or Vice Chairman, may indicate approval by signing the memorandum.  The signed memorandum should not be dated.  If the request is approved, the Vice Chairman’s or Chairman’s staff will forward the signed memorandum, with the complete file, to the Office of the Senior Deputy Vice Chairman (012).
c.  Processing Disapproved Requests TC "c.  Processing Disapproved Requests" \f C \l "3" .  Disapproved opinion requests will be returned to the member(s) to whom the case is assigned through the Vice Chairman, if the disapproval was by the Chairman; the Senior Deputy Vice Chairman; the supervising decision team Deputy Vice Chairman and the supervising Chief Member.  

4.09  (012) PROCESSING OF SIGNED INVESTIGATION REQUESTStc "4.09  (012) Processing of Signed Investigation Requests" \l 2
a.  Initial Processing TC "a.  Initial Processing" \f C \l "3" .  Office of the Senior Deputy Vice Chairman (012) personnel will perform the following actions upon receipt of a signed investigation request memorandum:

· Add the case to a control log.

· Attach the investigation request memorandum word-processing file to the VACOLS record for the case.

· Date the investigation request and forward the original memorandum and the applicable file(s) to the Inspector General (IG), retaining the Briefface and Diary Slip.  

· Make follow-up inquiries, as required, and note on the Diary Slip any extension of time for preparation of the opinion the IG may request.

b.  Processing When Report Received.tc "b.  Processing When Report Received" \l 3  

· Annotate the control log to show receipt of the report.

· File the original report in the applicable VA file and a copy in the Briefface.

· Send the complete file to the Board member to whom the case is assigned.

· Update the VACOLS charge.

4.10  DOCUMENT ANALYSIS TC "4.10  Document Analysis" \f C \l "2" 
One investigative service available through Central Office investigation procedures is document analysis to establish the authenticity, or lack of authenticity, of a questioned document.  Use the procedures outlined in this chapter.

4.11  THURBER NOTICEtc "4.11  Thurber Notice" \l 2
Thurber notice procedures apply.  See ch. 3.
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 seq chapt \h CHAPTER 5.  REMAND DEVELOPMENT RESOURCES

5.01  PURPOSE AND SCOPEtc "5.01  Purpose and Scope" \l 2
a.  Assistance in Drafting Remands TC "a.  Assistance in Drafting Remands" \f C \l "3" .  This chapter provides information useful in drafting remand orders where remand is deemed appropriate.  See generally 38 C.F.R. § 19.9, “Remand for further development.”

b.  VCAA Requirements TC "b.  VCAA Requirements" \f C \l "3" .  One of the most fundamental changes in veterans law in recent years was the passage of the Veterans Claims Assistance Act of 2000 (VCAA), Pub. L. No. 106-475, 114 Stat. 2096 (2000), which eliminated the concept of a well-grounded claim and imposed substantial new notice and assistance obligations on VA.  As this edition is written, there is much uncertainty about how application of VCAA requirements will play out.  Among other things, implementing VA regulations have yet to be published and case law is sparse.  Information and instructions in this handbook should always be applied in a manner consistent with rapidly developing law in this area.  However, Board Counsel and Board members may find material in this chapter helpful in assessing whether VCAA obligations have been met.  For example:

· 38 U.S.C. § 5103A(a)(1) requires VA to “make reasonable efforts to assist a claimant in obtaining evidence necessary to substantiate the claimant’s claim for a benefit under a law administered by the Secretary.”  What constitutes “reasonable efforts” has not yet been clearly delineated, but whether the Veterans Benefits Administration complied with its own published development standards, many of which are referenced here, is a consideration.
· VA has a heightened responsibility where assisting VA claimants involves obtaining Federal government records.  Under 38 U.S.C. § 5103A(b)(2) efforts to obtain such records are to continue “unless it is reasonably certain that such records do not exist or that further efforts to obtain those records would be futile.”  Familiarity with material referenced in this chapter concerning such things as how service medical records and VA medical records are archived and accessed, how long most service X-ray films are kept, and restrictions on release of records from some other government agencies to VA may prove helpful in determining whether an agency of original jurisdiction has met this stringent standard of assistance.
5.02  RESOURCES—M21-1tc "5.02  Resources—M21-1" \l 2
a.  Background.tc "a.  Background" \l 3  The Board is not bound to follow procedures in manuals issued by operating divisions of VA designed to govern their own internal operations.  See 38 C.F.R. § 19.5.  But cf. Fugere v. Derwinski, 1 Vet. App. 103 (1991) (holding particular M21-1 provision to be a substantive rule).  However, Veterans Benefits Administration (VBA) manual M21-1 is an excellent source of information about potential development resources and VBA internal procedures.  This information is very helpful in drafting effective remand development instructions.

b.  Helpful Provisions.tc "b.  Helpful Provisions" \l 3  Information may be found in M21-1, pt. III, ch. 5 on general development in compensation and pension claims and on development in special types of cases such as “agent orange,” radiation and asbestos exposure, post traumatic stress disorder, AIDS, and prisoner-of-war cases.  (Coverage is considerably broader than the chapter title, "Requests for Medical/Employability Evidence," implies.)  See ch. 6 for information on the development of relationship and dependency issues and ch. 7 on the development of income and net worth issues.  See the following paragraphs of this handbook for reference to additional M21-1 resources:  5.03b (information on obtaining service records and records from other government agencies), 5.04b (information on obtaining VA medical records), and 5.05 (information on “field examinations,” i.e., local investigations conducted by regional office personnel).

c.  Access TC "c.  Access" \f C \l "3" .  M21-1 is available through a number of resources, but the best source for an up-to-date copy is the Veterans Benefits Administration's Web Automated Reference Materials System (WARMS) at <http://www.vba-arms.intecwash.navy.mil/>.  This excellent resource permits searching a large collection of VBA publications, including M21-1.  Paper copies are available in the Board’s Research Center and within decision teams, but use them with caution as they may not always be as up-to-date as the on-line copy.  

5.03  SERVICE DEPARTMENT AND OTHER GOVERNMENT AGENCY RECORDStc "5.03  Service Department and Other Government Agency Records" \l 2
a.  Resources—M21-1, Part III TC "a.  Resources—M21-1, Part III" \f C \l "3" .  Useful references in M21-1, pt. III, include the following:

(1)  Requests for Service Records TC "(1)  Requests for Service Records" \f C \l "4" .  Chapter 4 explains how service records are maintained and stored and the procedures involved in obtaining these records.  Understanding this information is essential for drafting requests for service records.  Carefully note the following (all paragraph references are to M21-1, pt. III):
(a)  General requests for “service medical records” will usually not produce in-service inpatient hospital treatment clinical records.  Inpatient hospital clinical records are stored differently from individual health records of service members.  To obtain inpatient records, the name of the facility and the dates (month and year) that treatment began and ended must be supplied.  See subpars. 4.01b(2), 4.01i, 4.17c(1), and 4.17e.  Include this information in development instructions, if it is of record, or remind the agency of original jurisdiction about the necessity of getting the information from the claimant before requesting service inpatient clinical records.

(b)  Because mental hygiene records are filed by treating facility and date of treatment, requests for mental hygiene records also must include the dates and places of treatment if known.  See subpar. 4.17f(2).  Include this information in development instructions, if it is of record, or remind the agency of original jurisdiction about the necessity of getting the information from the claimant before requesting service mental health treatment records.

(c)  Some alternative resources are available in cases in which records were destroyed in the 1973 fire at the National Personnel Records Center.  See ¶¶ 4.23 and 4.25.

(d)  Some alternative resources are available in POW cases.  See ¶¶ 4.34-.38.

(e)  Entrance and separation examination chest X-ray films are generally available upon request, but most other X-ray films are retained for only 5 years beyond the year of exposure and then destroyed.  See ch. 4, addendum A.

(2)  Requests for Information From Other Government Agencies TC "(2)  Requests for Information From Other Government Agencies" \f C \l "4" .  M21-1, pt. III, chapter 9 provides guidance on requesting information from state and Federal agencies, including the Social Security Administration, the Railroad Retirement Board, the Federal Bureau of Investigation, the United States Public Health Service, the Office of Personnel Management, the U.S. Department of Labor, state public assistance agencies, etc.  There are restrictions on the availability and use of certain types of records such as income tax returns and F.B.I. reports.  Consult that chapter for information on restrictions on record availability, special procedures for obtaining and handling records, etc., prior to drafting requests for development.

b.  Classified National Security Information TC "b.  Classified National Security Information" \f C \l "3" .  See M21-1, pt. III, ¶ 4.24d.

5.04  VA MEDICAL RECORDStc "5.04  VA Medical Records" \l 2
a.  M-1.tc "a.  M-1" \l 3  M-1, pt. I, ch. 5, “Patient Records,” and ch. 9, “Release of Medical Information,”  include detailed information on how VA medical and medical administrative records are created and maintained, the types of records available, the period within which various types of records must be completed, and extensive guidance on the release of medical records and information.

b.  M21-1.tc "b.  M21-1" \l 3  See M21-1, pt. III, ch. 5, subpar. 5.03b, “Requesting Medical Information From VA Institution.”

5.05  FIELD “EXAMINATIONS” TC "5.05  Field \“Examinations\”" \f C \l "2" 
Investigations conducted in the field are usually referred to as “field examinations” within VBA. M21-1, pt. III, ¶ 8.01 outlines some instances where a field examination may be appropriate, e.g., checking on employment or social adjustment, substantiating the existence of disease or injury prior to enlistment, resolving dependent status or marital status, checking on a veteran's ability to handle funds competently, and "any time there is an unresolvable conflict of evidence in a file."  In preparing a remand requesting a field examination, include any critical specific questions that should be asked.  If necessary, specify persons who should not be interviewed where advisable to protect the integrity of the investigation.  M21-1, pt. III, ¶ 8.02 sets out additional guidance about the kinds of information the regional office will need to initiate the field examination.  If verification or clarification of a statement or document is involved, instruct the agency of original jurisdiction to provide a copy to the field examiner.  Contact the Board's Freedom of information Act Officer (01C1) for assistance if it is difficult to draft the remand to provide necessary information without including “personal identifiers.”  See BVA Handbook 8430.2, ¶ 1.03.  Note the caution at ¶ 4.04 of this handbook when fraud is suspected.
5.06  VOCATIONAL ASSESSMENTS TC "5.06  Vocational Assessments" \f C \l "2" 
Exercise caution in requesting vocational assessments from Vocational Rehabilitation and Counseling Service personnel where employability is at issue.  See VAOPGCPREC 8-94 (Absent new regulations, “Vocational Rehabilitation evaluations conducted under authority of chapter 31, title 38, United States Code, may be provided only to eligible persons applying for benefits under that chapter and only for the specific purposes of that chapter.”)
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 seq chapt \h CHAPTER 6.  BOARD MEDICAL ADVISOR PROCEDURES

6.01  PURPOSE AND SCOPE OF THIS CHAPTERtc "6.01  Purpose and Scope of this Chapter" \l 2
This chapter describes procedures for preliminary AFIP opinion request processing by the Board Medical Advisor and for the Board Medical Advisor’s review of requests for medical opinions from the VHA, AFIP, and IMEs.  For definitions of terms and abbreviations, see ¶ 1.02.

6.02  PRELIMINARY AFIP OPINION REQUEST PROCESSING TC "6.02  Preliminary AFIP Opinion Request Processing" \f C \l "2" 
Paragraph 2.22 of this handbook instructs Board Counsel to coordinate planned Armed Forces Institute of Pathology opinion requests with the Board Medical Advisor before preparing the opinion request so that the Medical Advisor can determine whether needed pathology material is available.  When a Board Counsel presents the case, the Board Medical Advisor will review the record and contact AFIP to see if pertinent pathology materials are located there under an AFIP accession number.  The Medical Advisor will also contact any other medical facility that may have relevant pathology materials and request a temporary loan of the materials.  If the Medical Advisor considers them pertinent, he or she may also request the temporary loan of X-ray films.  If he or she believes they would be helpful to AFIP in rendering its opinion, the Medical Advisor may recommend that additional clinical records, autopsy reports, or other documentary evidence be obtained before the AFIP opinion is requested.
6.03  OPINION REQUEST MEDICAL ADEQUACY REVIEWS—REVIEW OF MEMORANDUM OR LETTER TC "6.03  Opinion Request Medical Adequacy Reviews—Review of Memorandum or Letter" \f C \l "2" 
a.  Review TC "a.  Review" \f C \l "3" .  The Medical Advisor shall review the draft letter or memorandum requesting the opinion.  The scope of the review is limited to the medical adequacy or accuracy of the requesting letter or memorandum, e.g., whether the letter or memorandum seeks an opinion from a physician in the most appropriate medical specialty, whether opinions by other specialists are needed, and whether the questions have been drafted to elicit a meaningful opinion.

(1)  Inadequate Opinion Requests TC "(1)  Inadequate Opinion Requests" \f C \l "4" .  A reviewing Medical Advisor who determines that the request for an opinion is medically inadequate, shall prepare a memorandum identifying the inadequacies or inaccuracies in the opinion request.

(2)  Medically Adequate Opinion Requests TC "(2)  Medically Adequate Opinion Requests" \f C \l "4" .  A Medical Advisor who determines that the opinion request is medically adequate shall enter "Medical opinion request reviewed," with the date of review and his or her signature, in the "Remarks" section on the front of the Briefface.

b.  Entry of Medical Specialty on Briefface in VHA Opinion Request Cases TC "b.  Entry of Medical Specialty on Briefface in VHA Opinion Request Cases" \f C \l "3" .  If the opinion request is directed to VHA, the Medical Advisor will insert the name of the appropriate medical specialty in the “Opinion” block, located under the heading “Counsel Action,” on the front of the Briefface.

c.  Time Standard for Completion of Review TC "c.  Time Standard for Completion of Review" \f C \l "3" .  The review shall be completed within three business days after the date on which the case was logged in for medical review.

d.  Action on Completion of Review TC "d.  Action on Completion of Review" \f C \l "3" .  As soon as a review is completed, the reviewing Medical Advisor shall arrange for the case file to be hand-carried to the employee designated by the Senior Deputy Vice Chairman for VACOLS charging and for forwarding the case to the requesting Board member for further processing.

6.04  MONTHLY STATUS REPORT TC "6.04  Monthly Status Report" \f C \l "2" 
At the end of each month, the Medical Advisors will provide a report to an employee designated by the Senior Deputy Vice Chairman.  The report will include the following for each case processed during the month:  the name of the veteran, the file number, the date the case was received, the name of the Medical Advisor assigned to performed the review, and the date the review was completed.
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 seq chapt \h CHAPTER 7.  DOCUMENT TRANSLATION
7.01  SCOPE OF THIS CHAPTERtc "7.01  Scope of this Chapter" \l 2
This section describes procedures for obtaining translations of foreign language documents.  For definitions of terms and abbreviations, see ¶ 1.02.  

7.02  PROFESSIONAL SERVICE PROCEDUREStc "7.02  Professional Service Procedures" \l 2
Do not remove foreign language documents that require translation from the case file.  Flag them with standard evidence marker tabs.  Request translation in a Routing and Transmittal Slip (Optional Form 41) forwarding the file to Operations Support (014L).  Briefly describe the documents to be translated on the Optional Form 41.

7.03  OPERATIONS SUPPORT PROCEDURES TC "7.03  Operations Support Procedures" \f C \l "2"  

Operations Support will take the following actions upon receipt of a request for translation services:

· Ensure that the case has been properly charged (to location 23) on VACOLS.

· Contact the member of the Professional Service who requested the translation if there is any question about which documents are to be translated.

· Make clear copies of the documents to be translated and forward them to a designated contractor or VA office for translation.

· Establish suspense-date controls and temporary storage for the file.

· Follow up if unusual delays are encountered.

· When the translations are returned, file them in the applicable VA file, update the VACOLS charge and return the file to the individual who requested the translation.

7.04  POST-TRANSLATION CONSIDERATIONStc "7.04  Post-Translation Considerations" \l 2
If the translated document is a document that was added to the record after the issuance of the SOC, or the most recent SSOC, consider whether a Thurber notice is required, see ch. 3, or whether remand may be appropriate.  Also consider whether remand may be appropriate when the translated document is relevant to the issue(s) before the Board and it appears from the record that the agency of original jurisdiction may have been unaware of the true content of the document, e.g., the language in question is not indigenous to the geographical area where the agency of original jurisdiction is located and the applicable rating decision(s), SOC, and any SSOC do not reflect an awareness of, and consideration of, the true content of the document.  See generally 38 C.F.R. § 19.9; VAOPGCPREC 16-92; Bernard v. Brown, 4 Vet. App. 384, 392-94 (1993) (BVA adjudication of questions not decided by the AOJ); and Thurber v. Brown, 5 Vet. App. 119 (1993).
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	In reaching its decision in this appeal, the Board proposes to rely on evidence that it developed or obtained subsequent to the issuance of the Statement of the Case and the most recent Supplemental Statement of the Case, if any, in this case.  Copies of this evidence, in pertinent part, are attached.  Each such item of evidence and the reliance proposed to be placed on it is listed below:








1.  David S. Howell, The Painful Back in 2 Cecil Textbook of Medicine 1559 (James B. Wyngaarden et al. eds., 19th ed. 1992).  Relied on to show that, in discogenic disease, acute symptoms are usually preceded by chronic, intermittent low back pain, although a discrete injury may precipitate an attack.





2.  David B. Hellmann, Arthritis and Musculoskeletal Disorders in Current Medical Diagnosis and Treatment 642 (Steven A. Schroeder et al. eds. 1992).  Relied on to establish that disc herniation produces deficits predictable for the site involved.




















     Martha W. Law     


Martha W. Law, Member
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