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1.  REASON FOR ISSUE:  This handbook is one of a series of new Board of Veterans’ Appeals (BVA or Board) publications issued under Department of Veterans Affairs (VA) directives management policies and procedures outlined in VA Directive 6330 and VA Handbook 6330.

2.  SUMMARY OF CONTENTS/MAJOR CHANGES

a.  This handbook outlines the Board’s administrative procedures relating to the judicial review of its decisions.  It implements policies and responsibilities outlined in BVA Directive 8460, “Board of Veterans’ Appeals Judicial Review Support.”

b.  This handbook includes references to some new BVA publications that may be published and distributed after this publication is issued.
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5.  RESCISSION:  None.  Chairman’s numbered memoranda superseded by this publication will be rescinded separately.  In the event of conflict between the provisions of this handbook and any Board publications—including directives, manuals, handbooks, and Chairman's numbered memoranda—issued prior to the date of this handbook, this handbook controls.
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PROCEDURES FOR BOARD OF VETERANS' APPEALS JUDICIAL REVIEW SUPPORT
SECTION I.  INTRODUCTIONtc "SECTION I. INTRODUCTION" \l 1 \n
1.  PURPOSE AND SCOPEtc "1.  Purpose and Scope" \f C \l 2
This handbook provides internal Board of Veterans’ Appeals (BVA or Board) administrative procedures to implement policies and responsibility assignments set out in BVA Directive 8460, “Board of Veterans’ Appeals Judicial Review Support.”
2.  TERMStc "2.  Terms" \l 2
Unless otherwise indicated, the following terms have these meanings when used in this handbook:

a. “(01C)”tc "a.  (01C)" \f C \l 3  Chief Counsel, Board of Veterans’ Appeals, or his or her designee.
b. “(01C2)”tc "b.  (01C2)" \f C \l 3  Deputy Chief Counsel for Litigation Support, Board of Veterans’ Appeals, or his or her designee.

c. “(01C3)”tc "c.  (01C3)" \f C \l 3  Deputy Chief Counsel for Legal Affairs, Board of Veterans’ Appeals, or his or her designee.

d. “Applicable VA File”tc "d.  Applicable VA File" \f C \l 3  The VA file(s) containing the documents that make up the record in cases before the Board, e.g., claims folder(s), loan guaranty folder(s), medical records file(s), and insurance file(s).
a.  “Appropriate Administrative Team”tc "e.  Appropriate Administrative Team" \f C \l 3  The Administrative Service unit assigned to provide administrative support to the specific decision team to which a case is assigned.

a. “Appropriate Decision Team”tc "f.  Appropriate Decision Team" \f C \l 3  The decision team to which a case is assigned.  The term also includes the Appellate Group in the context of processing cases assigned to the Appellate Group for decision preparation.  See BVA Directive 8460.

b. “Associate Counsel”tc "g.  Associate Counsel" \f C \l 3 Board attorneys serving in grades GS‑9 through GS‑13.

c. “Board Counsel”tc "h.  Board Counsel" \f C \l 3 Counsel and Associate Counsel collectively.

d. “Briefface”tc "i.   Briefface" \f C \l 3  VA Form 4030.

e. “C&P”tc "j.   C&P" \f C \l 3  The Compensation and Pension Service, Veterans Benefits Administration.

f. “Counsel”tc "k.  Counsel" \f C \l 3 Board attorneys serving in grade GS‑14.

g. “GC”tc "l.   GC" \f C \l 3  Office of the General Counsel.

h. “Group VII”tc "m. Group VII" \f C \l 3  Professional Staff Group VII of the Office of the General Counsel.

i. “NOA”tc "n.  NOA" \f C \l 3  Depending on the context, a notice of appeal of a Board decision to the United States Court of Veterans Appeals, or a notice of the appeal of a decision of the United States Court of Veterans Appeals to the United States Court of Appeals for the Federal Circuit.  See 38 U.S.C. §§ 7266, 7292.
j. “Professional Service”tc "o.  Professional Service" \f C \l 3  The Chairman, the Vice Chairman, all Deputy Vice Chairmen, the Chief Counsel, all other members of the Board, the Deputy Chief Counsel for Legal Affairs, the Deputy Chief Counsel for Litigation Support, the Board’s Freedom of Information Act Officer, Counsel and Associate Counsel.

k. “Rule”tc "p.  Rule" \f C \l 3  When used as a noun, unless otherwise stated, a Board of Veterans’ Appeals Rule of Practice.  See 38 C.F.R. Part 20.

l. “Temporary File”tc "q.  Temporary File" \f C \l 3  A temporary location for documents, normally consisting of a standard letter-size manila folder marked with the name of the veteran and the applicable file number.  Its function is to contain documents that would normally be filed in the applicable VA file, if that file were in the Board’s possession, or if the applicable VA file were not “sealed.”  As to the latter, see section IX of this handbook.  Documents in the temporary file are transferred to the applicable VA file when the Board obtains possession of that file or, in the case of “sealed” records, when the special handling period has expired or when judicial review of the case to which the file pertains has been completed, whichever is later.  If the Board does not have possession of the applicable VA file when it has concluded its action, or if the record is still “sealed” when the Board has concluded its action, the documents in the temporary file will be transferred to the agency of original jurisdiction for appropriate filing.  The temporary file serves to protect the documents filed in them and to prevent them from being incorrectly filed in other files maintained by the Board.

m. “The Court”tc "r.   The Court" \f C \l 3  The United States Court of Veterans Appeals, unless the context requires otherwise.

n. “Tracking System”tc "s.  Tracking System" \f C \l 3  The computerized data bases used by the Board for various functions, including monitoring the physical location of case files and the status of cases.  The term includes the data base often referred to as “VACOLS,” or “VACOLS II,” and any subsystems used by (01C2) to keep track of the status of cases appealed to the Court.  These data bases are part of System of Records 44VA01.
a.  “VACOLS”tc "t.  VACOLS" \f C \l 3  The Veterans Appeals Control and Locator System, a computerized data base used by the Board for various functions, including monitoring the physical location of case files and the status of cases.  VACOLS is part of System of Records 44VA01.

3 through 9 (Reserved)tc "3 through 9 (Reserved)" \l 5 \n
SECTION II.  PREPARATION OF A CERTIFIED LIST FOR 

CASES APPEALED TO THE COURTtc "SECTION II.  PREPARATION OF A CERTIFIED LIST FOR CASES APPEALED TO THE COURT" \f C \l 1 \n
10.  REQUIREMENTtc "10.  Requirement" \f C \l 2
The Court requires “a designation of all material in the record of proceedings before the Secretary and the Board that was relied upon by the Board in ruling against the appellant on the issues listed by the Board and any other material from the record which the Secretary considers relevant.”  U.S. Vet. App. R. 10.  As directed by the Secretary, the Board prepares a certified list of this material for all cases appealed to the Court.  See Memorandum from the Secretary of Veterans Affairs to the Chairman, Board of Veterans’ Appeals and the General Counsel (June 8, 1993) and memorandum from the Chairman to the Secretary, bearing the Secretary’s approval of a plan for preparation of certified lists in final decisions of the Board of Veterans’ Appeals (Feb. 3, 1994).

11.  PROCESSING TIME LIMITtc "11.  Processing Time Limit" \f C \l 2
In order that VA may meet the deadline established by U.S. Vet. App. R. 10, the Board will forward the completed certified list to Group VII within 14 working days of the Administrative Service’s receipt of the applicable VA file(s) from Group VII.  See “Memorandum of Understanding Between the Office of the General Counsel and the Board of Veterans’ Appeals” (March 1994) (on file with (01C2)).  All cases requiring a certified list will be processed on an expedited basis.  Case files will be hand-carried from point to point within the Board.  If the certified list cannot be completed within 14 working days of receipt of the applicable VA file(s) from Group VII, Board counsel or members involved in list preparation must notify (01C2) not later than 2 working days before the expiration of the deadline.  If Administrative Service personnel find that they are unable to return the material to Group VII in time to meet the deadline, they should also notify (01C2) as soon as possible.

12.  PROCESSING BY BOARD COUNSELtc "12.  Processing by Board Counsel" \f C \l 2
a. Preparation of a Draft Certified Listtc "a.  Preparation of a Draft Certified List" \f C \l 3 

(1)  Formattingtc "(1)  Formatting" \f C \l 4.  A word-processing template, “certlist,” properly formats the list.  Follow the instructions provided in the template.  Since transcribers also use the template, those who dictate documents need not furnish specific formatting instructions for the transcriber.  See ¶ 12b for dictation procedures.

(2)  Content of the Listtc "(2)  Content of the List" \f C \l 4.  Items to be included on the list are those making up the “record on appeal,” U.S. Vet. App. R. 11(a); that is, “all material in the record of proceedings before the Secretary and the Board that was relied upon by the Board in ruling against the appellant on the issues listed by the Board and any other material from the record which the Secretary considers relevant.”  U.S. Vet. App. R. 10(a).  The first item on the list should be the Board decision being appealed.  U.S. Vet. App. R. 11(a)(1)(A).  All other documents should then be listed in chronological order.  U.S. Vet. App. R. 11(a)(1)(B).  If the date of receipt of a document by VA is more important than the date of the document, or if the document is undated, use the date of receipt in determining the proper chronology.  For example, the date of receipt by VA would ordinarily be used for documents like claims, notices of disagreement and substantive appeals.  Include documents that are either procedurally or substantively relevant, including documents relating to procedural due process and VA's duty to assist claimants under 38 U.S.C. § 5107(a).  Include material related to all issues finally decided by the Board, unless Group VII directs otherwise or there has been a complete grant of benefits on one or more issues.  The items in the following subparagraphs are not intended to be all-inclusive, but rather are only examples of procedural documents or “duty to assist” documents to consider for inclusion in the certified list.

(a)  Examples of Procedural Documents Normally Included in the Certified List:
SYMBOL 183 \f "Symbol" \s 10 \h
Relevant formal or informal application(s) for VA benefits

SYMBOL 183 \f "Symbol" \s 10 \h
Power of attorney or other designation of representative

SYMBOL 183 \f "Symbol" \s 10 \h
Any other documents showing termination of, or other change in, representation

SYMBOL 183 \f "Symbol" \s 10 \h
Notice(s) of relevant rating decision(s) or other adjudicative determination(s) 

SYMBOL 183 \f "Symbol" \s 10 \h
Notice of right to a hearing and of appellate rights and procedures

SYMBOL 183 \f "Symbol" \s 10 \h
Notice of disagreement (NOD)

SYMBOL 183 \f "Symbol" \s 10 \h
Statement of the case (SOC)

SYMBOL 183 \f "Symbol" \s 10 \h
Supplemental statement(s) of the case (SSOC)

SYMBOL 183 \f "Symbol" \s 10 \h
VA Form 9 (formerly VA Form 1-9) or other document accepted as the “substantive appeal”

SYMBOL 183 \f "Symbol" \s 10 \h
Any waiver of rights executed by the claimant or representative

SYMBOL 183 \f "Symbol" \s 10 \h
VA notification of a personal hearing date and, if applicable, notations concerning the claimant’s failure to appear at the scheduled hearing

SYMBOL 183 \f "Symbol" \s 10 \h
Notice of Board’s intent to rely on evidence obtained subsequent to the last SOC or SSOC (“Thurber” notice)

SYMBOL 183 \f "Symbol" \s 10 \h
Letter or memorandum requesting an opinion pursuant to 38 C.F.R. § 20.901

SYMBOL 183 \f "Symbol" \s 10 \h
Notice of the Board’s request for an opinion under 38 C.F.R. § 20.901 (See 38 C.F.R. § 20.903)

SYMBOL 183 \f "Symbol" \s 10 \h
Notice of the Board’s receipt of an opinion  (See 38 C.F.R. § 20.903)

SYMBOL 183 \f "Symbol" \s 10 \h
Request for change in representation, request for personal hearing, or submission of additional evidence following certification of appeal to the Board  (See 38 C.F.R. § 20.1304)

SYMBOL 183 \f "Symbol" \s 10 \h
Board’s response to motions filed pursuant to 38 C.F.R. § 20.1304

SYMBOL 183 \f "Symbol" \s 10 \h
Any relevant mail to a claimant or representative which was returned to VA as being undeliverable

(b)  Examples of “Duty to Assist” Documents:
SYMBOL 183 \f "Symbol" \s 10 \h
Request for verification of service

SYMBOL 183 \f "Symbol" \s 10 \h
Request for service medical records

SYMBOL 183 \f "Symbol" \s 10 \h
VA Form 10-7131, “Exchange of Beneficiary Information and Request for Administrative and Adjudicative Action”  (Part III of the form shows development action requested.)

SYMBOL 183 \f "Symbol" \s 10 \h
VA letters suggesting evidence that should be submitted to establish entitlement to benefits

SYMBOL 183 \f "Symbol" \s 10 \h
VA requests to report for an examination and, if applicable, notations concerning a claimant’s failure to appear at a scheduled examination

SYMBOL 183 \f "Symbol" \s 10 \h
Requests that the claimant execute forms authorizing VA to obtain medical or other information

SYMBOL 183 \f "Symbol" \s 10 \h
Requests for Social Security Administration records

SYMBOL 183 \f "Symbol" \s 10 \h
Requests for medical records from non-VA physicians and other health care professionals, including any responses received indicating that records are not available

SYMBOL 183 \f "Symbol" \s 10 \h
Requests that claimant provide information relating to circumstances of injury, date, and treatment

(3)  Cases Remanded to the Board by the Courttc "(3)  Cases Remanded to the Board by the Court" \f C \l 4.  Include the following, along with other appropriate items, in the certified list where the Board’s decision is in response to a court remand:

· Any relevant documents concerning the submission of additional argument or evidence before the appeal is forwarded to a Board member

· Any pleadings or briefs filed with the Court that were made available to the Board member(s)

(4)  Describing Items in the Listtc "(4)  Describing Items in the List" \f C \l 4.  

(a)  General Guidance.  Be consistent in the approach used in describing similar types of documents.  Descriptions should be complete enough that documents can be easily located at a later date, but avoid nonessential comments; e.g., “report of June 1995 VA examination” rather than “report of June 1995 VA examination reflecting a diagnosis of multiple sclerosis.”  Do not include the total number of pages of individual documents.  Reflect relevant notations appearing on the face of documents in the description, e.g., a handwritten note indicating that the veteran failed to appear for a VA examination or hearing.  Procedural notice forms and cover and transmittal letters that accompany important documents (e.g., form cover letters accompanying the SOC or the SSOC) should not be the subject of separate entries, even though these notices or letters may contain notifications of appellate rights.  Instead, descriptions should make reference to the primary document “with attachments” or “with cover letter” or other terminology as applicable; e.g., “Statement of the case dated in March 1996 with cover letter and attachments.”

(b)  Dates.  Use terms like “dated in” or “received in” followed by the month and year.  Spell out the name of the month.  The day of the month should not be given unless the specific date is relevant.  References to dates should be consistent with the dates used in the decision, if accurate.  See ¶ 12a(2) regarding use of the date of receipt by VA as opposed to the date of the document.  Where one entry refers to two separate documents, make it clear to which document the date refers.  For example, notice the difference between “VA request dated in June 1993 for medical records from I. M. Physician, M.D.” versus the ambiguous “VA request for medical records from I. M. Physician, M.D., dated in June 1993.”

(c)  Forms.  DD Forms 214 may be identified using the form number without including the title.  Common VA documents should be referred to by name only without citing the VA form numbers; e.g., Application for Compensation or Pension, Statement of the Case, Supplemental Statement of the Case, Statement in Support of Claim, VA rating decision(s), and reports of VA medical examinations.  Less common, or untitled, VA forms may be identified using only the VA form number, where applicable, although use of both the VA form number and formal title is acceptable.

(d)  Substantive Appeals Not Using VA Form 9 and Notices of Disagreement.   Since no specific VA form has been created for the claimant's use in preparing and submitting a notice of disagreement (NOD), a NOD may appear in a variety of documents.  VA Form 9 (formerly VA Form 1-9) was created for use as a substantive appeal, but claimants sometimes fail to use it.  The descriptions of NODs, and descriptions of substantive appeals not using the VA Form 9, should be similar to the following examples:

· “Claimant's letter received in March 1992, marked as notice of disagreement.”

· “Claimant's testimony at a personal hearing in June 1993, accepted on that date in lieu of a substantive appeal.”

(e)  Duplicate Documents.  Normally, where duplicate documents are present and the date of receipt is relevant, include the document on the list by the earliest date of receipt by VA.  Where the later submission of duplicates is relevant, e.g., where submission of new and material evidence is at issue, identify them as duplicates and list them by VA's date of receipt, giving the dates of the records in parentheses; e.g., “VA outpatient treatment records received in March 1996, duplicate copies (reflecting treatment in January and February 1988).”

(f)  Service Medical Records.  Service medical records may be identified simply as “service medical records” if the veteran had a single, unbroken period of military service.  If the veteran had multiple, nonconsecutive periods of service, descriptions of the service medical records should include the months and years of the periods covered; e.g., “service medical records for February 1943 to October 1945 and March 1946 to December 1948.”

(g)  Statements in Support of Claim.  Entries for statements made in support of a claim should include the name of the person making the statement and the date of the statement.

(h)  Nondocumentary Evidence.  Descriptions of pictures, videotapes, tissue samples, slides, etc., should be complete enough to allow them to be clearly distinguished from other similar items.  If possible, include references to the source of the item and any associated examination report; e.g., “Color photographs of the claimant's left shoulder received in July 1991, submitted by the claimant,” “Samples of tissue and lab report received in April 1989 from Kaiser Permanente Hospital,” “Color slides submitted by claimant, received in January 1993, showing the claimant's arms and legs,” and “X-ray film and radiographic report received in February 1992, prepared as part of orthopedic examination conducted by Kaiser Permanente Hospital in March 1981.”

(i)  Hearings.  Refer to a transcript of a hearing before a member of the Board as a “hearing before a member of the Board of Veterans' Appeals” or a “BVA hearing.”  Use the date of the hearing, not of the transcript, in the description.  No reference need be made to the location of the hearing, i.e., whether it was a field hearing or one held in Washington, DC.

(j)  Abbreviations.  The abbreviations “RO,” “VAMC,” and “BVA” may be used provided that the first reference in the certified list is to the full term followed by the abbreviation in parentheses.  Medical terms should not be abbreviated.  Entries containing references to non-VA physicians or other health professionals should include the full name followed by identification of the professional degree(s) held by the individual, which may be abbreviated, e.g., “I. M. Physician, M.D.”  No references should be made to these individuals by titles alone.  VA physicians should not be identified by name unless required for some specified purpose.

b.  Using Dictationtc "b.  Using Dictation" \f C \l 3.  Begin by informing the transcriber that the document to be prepared is a certified list so that the transcriber may use the appropriate template.  Next, after identifying yourself and your Board work unit, provide the following information in the following order:  the name of the appellant, the Court’s appeal number, the VA claim number, the name of the Board member who will review and sign the list, and, in order, the list of items to be included in the certified list.  Make sure that the dictation tape is clearly marked as containing a certified list, that the tape is hand-carried to the Administrative Service’s Operations and Support Division for processing immediately after dictation is completed, and that Operations and Support Division personnel receiving the tape are informed that the item is a certified list requiring expedited processing.  For additional information on dictation, see BVA Handbook 8430.3, “Board of Veterans’ Appeals Decision Preparation and Processing Procedures, Dictation Procedures.” 

c.  File “Tabbing.”tc "c.  File Tabbing" \f C \l 3  Use VA Form 0216, “Designation of Record,” to mark all records to be copied for the record on appeal.  Identify the type of document to be duplicated by using a check mark or an “x” in the left column.  Place the date of the document, or the date of receipt of the document, as applicable, in the right column.  Use a separate form for each document, or for each set of multiple documents that form a common group.  Place the back of the form under the document, or group of documents, and the front of the form on the top of the document, or group of documents, so that the form surrounds the document, or document group.  Do not staple the ends of the form together.

d.  Processing When a Certified List Has Already Been Prepared.tc "d.  Processing When a Certified List Has Already Been Prepared" \f C \l 3  Board counsel who receive a file for preparation of a certified list and find that a certified list has already been prepared for the current appeal should hand-carry the file to (01C2) for guidance on how to proceed.

13.  SIGNATUREtc "13.  Signature" \f C \l 2
See BVA Directive 8460, ¶ 7a.  Place the signed certified list in the Briefface, but do not attach it to the Briefface.

14.  FINAL PROCESSINGtc "14.  Final Processing" \f C \l 2
a.  Preparation of Word-Processing File Summary and Computer Diskettetc "a.  Preparation of Word-Processing File Summary and Computer Diskette" \f C \l 3.  The signing Board member, or his or her designee, will complete the following procedures:

· Print a copy of the summary information sheet for the word-processing file containing the final certified list and place it in the Briefface.

· Copy the word-processing file containing the final certified list onto a computer diskette and label the diskette with the words “certified list,” the name of the applicable word-processing file, the veteran’s name, and the applicable VA file number.  Make sure that the file copied is the final version, incorporating any changes by the signing Board member.

· Transfer the diskette, with the complete file, to appropriate administrative team clerical personnel (or to appropriate Appellate Group clerical personnel, if the list is being prepared by the Appellate Group).

b.  Processing by Administrative Team, or Appellate Group, Clerical Personneltc "b.  Processing by Administrative Team, or Appellate Group, Clerical Personnel" \f C \l 3.  Administrative team, or Appellate Group, clerical personnel will:

· Make a photocopy of the original, signed certified list and attach it to the inside of the Briefface.

· Make a copy of the Board decision on appeal to the Court.

· Place the computer diskette, the signed original certified list, and the copy of the Board’s decision in a U.S. Government Messenger Envelope (Optional Form 65-B) addressed to Group VII (027).  Fasten the envelope and place it loosely inside the Briefface.

· Attach the word-processing file for the final certified list to the applicable VACOLS record.

· Charge the case to the Assistant Director of the Administrative Service on VACOLS.

· Hand-carry the complete file to the office of the Assistant Director of the Administrative Service.

c.  Final Processing by the Office of the Assistant Director of the Administrative Service.tc "c.  Final Processing by the Office of the Assistant Director of the Administrative Service." \f C \l 3  Personnel designated by the Assistant Director of the Administrative Service will expeditiously transfer the U.S. Government Messenger Envelope (containing the computer diskette, the certified list, and the Board decision copy) and the applicable VA file(s) to Group VII.  Place the Briefface in temporary storage.

15.  ASSISTANCEtc "15.  Assistance" \f C \l 2

Counsel and Associate Counsel should consult the Board member who will review and sign the list if specific advice is necessary concerning relevancy, whether to report a document by the date of the document or the date VA received the document, etc.  Unless otherwise instructed, Associate Counsel who are still in training should address questions to their assigned mentor.  (See BVA Directive 5410 and BVA Handbook 5410 for further information on training and the mentor program.)  Board members may consult (01C2) about preparation of certified lists in complex or unusual cases.
16 through 19 (Reserved)tc "16 through 19 (Reserved)" \l 5 \n
SECTION III.  DISSEMINATION OF COURT DOCUMENTS AND INFORMATIONtc "SECTION III.  DISSEMINATION OF COURT DOCUMENTS AND INFORMATION" \l 1 \n
20.  SOURCE OF DOCUMENTStc "20.  Source of Documents" \l 2  

The Court provides copies of its orders and opinions to Group VII, normally within two days after their issuance.  Group VII forwards photocopies of the orders and opinions to (01C2) by daily messenger.  Orders and opinions of special interest are forwarded by telefacsimile.  The Court also sends copies of some of its precedent opinions directly to (01C2).

21.  INITIAL PROCESSINGtc "21.  Initial Processing" \l 2  

No later than the first business day following receipt, (01C2) personnel will:
· Stamp each opinion and order with the date of receipt.

· Update the tracking system as appropriate, including entry of the data specified in ¶ 113.

· Sort the orders and opinions for distribution or other disposition using the criteria in ¶ 22.

22.  DISTRIBUTIONtc "22.  Distribution" \f C \l 2
a.  Interlocutory Orders.tc "a.  Interlocutory Orders" \l 3  Orders dealing with routine procedural matters need not be distributed.  (01C2) will retain interlocutory orders imposing case status reporting dates and furnish status reports to Group VII on request.  If the order concerns a motion for reconsideration pending before the Board, or a motion seeking the Court’s leave for the Board to vacate a decision or issue a supplemental decision, corrected decision, or  an order correcting errors, see ¶¶ 61 and 62.

b.  Judgment Entries.tc "b.  Judgment Entries" \l 3  Orders entering judgment are not normally distributed.

c.  “Routine” Opinions and Orderstc "c.  Routine Opinions and Orders" \f C \l 3.  Routine opinions and orders that are not of special interest, such as single-judge opinions disposing of cases on well-established principles, routine denials of requests for the issuance of a writ of mandamus, etc., are not normally distributed.

d.  Remands.tc "d.  Remands" \l 3  (01C2) will arrange for the distribution of copies of court remands of special interest, see ¶ 22f.  See also § IV, “Processing of Cases Remanded or Reversed by the Court.”

e.  Precedent Opinions.tc "e.  Precedent Opinions" \l 3  (01C2) will personally brief the Chief Counsel, and others as directed by the Chief Counsel, when opinions have a critical impact on Board operations.  (01C2) will distribute copies of all precedent opinions, together with summarizing memoranda, to the Board’s Professional Service.  A copy of the summarizing memoranda will also be provided to the Veterans Benefits Administration.  With respect to copies for members of the Professional Service assigned to decision teams, (01C2) will provide one copy for the supervising Deputy Vice Chairman, one for each Chief Member, and one copy for clerical personnel designated by the supervising Deputy Vice Chairman to photocopy and distribute to other members of the Professional Service assigned to the team.

f.  Other Opinions or Orders of Special Interest.tc "f.  Other Opinions or Orders of Special Interest" \l 3  Even though distribution is not otherwise required under the provisions of this paragraph, (01C2) will arrange for distribution to the following individuals of copies of Court opinions and orders (01C2) considers to be of special interest:  the Chairman, the Vice Chairman, each member of the Professional Service assigned to the Appellate Group, and each Deputy Vice Chairmen assigned to a decision team.  Deputy Vice Chairmen assigned to decision teams may direct further distribution within the teams as they deem appropriate.

g.  Court Opinions Containing Specific Comments on the Quality of Board Decisionstc "g.  Court Opinions Containing Specific Comments on the Quality of Board Decisions" \f C \l 3.  See ¶ 112.

h.  Copy for Review by Those Who Prepared the Underlying BVA Opinion and their Supervising Deputy Vice Chairmantc "h.  Copy for Review by Those Who Prepared the Underlying BVA Opinion and their Supervising Deputy Vice Chairman" \f C \l 3.  The (01C2) staff will forward one copy of each Court remand or opinion on the merits, together with a copy of the underlying Board decision and an appropriate transmittal memorandum, to the appropriate location for circulation among all of the following who are still serving with the Board:

· the Deputy Vice Chairman (Chairmen) currently supervising the signatory Board member(s),

· the Board member(s) who signed the Board decision, and 

· the Board Counsel who prepared the Board decision.

23.  Cases Warranting a Motion for Reconsideration or Review by the Court, or Appeal to Federal Circuittc "23.  Cases Warranting a Motion for Reconsideration or Review by the Court, or Appeal to Federal Circuit" \l 2  

While processing Court orders and opinions, (01C2) will identify Court opinions that appear to involve significant error.  Following appropriate consultation with the Chief Counsel, and others as directed by the Chief Counsel, (01C2) will contact the Assistant General Counsel (027), the Assistant General Counsel (022), and the Chief of the C&P Judicial Review Staff (212B) to discuss the advisability of filing a motion for reconsideration or review of the opinion, see U.S. Vet. App. R. 35, or filing a notice of appeal to the United States Court of Appeals for the Federal Circuit, see 38 U.S.C. § 7292.

24.  FINAL DISPOSITIONtc "24.  Final Disposition" \l 2
a.  Documents Filed by the Research Centertc "a.  Documents Filed by the Research Center" \f C \l 3.  (01C2) will forward copies of the following Court documents to the Research Center (01C1) for filing:  all precedent opinions; opinions or orders denying or granting motions for review or reconsideration by the Court; orders entering judgment; and any other orders or opinions if they affirm, reverse, or vacate and remand a Board decision.

b.  Final Disposition of Other Documentstc "b.  Final Disposition of Other Documents" \f C \l 3.  (01C2) will retain copies of Court opinions and orders that are not forwarded to the Research Center for filing for a period of not less than three months before discarding them.
25 through 29 (Reserved)tc "25 through 29 (Reserved)" \l 5 \n
SECTION IV.  PROCESSING OF CASES REMANDED OR REVERSED BY THE COURTtc "SECTION IV.  PROCESSING OF CASES REMANDED OR REVERSED BY THE COURT" \l 1 \n
30.  COURT REMANDS—ALL CASE FILES TO BE HAND-CARRIEDtc "30.  Court Remands—All Case Files to be Hand-Carried" \f C \l 2
Routine interoffice or intraoffice delivery methods will not be used for moving files in cases remanded to the Board by the Court.  All files, without exception, must be hand-carried.
31.  COURT REMANDS—INITIAL PROCESSINGtc "31.  Court Remands—Initial Processing" \l 2
a.  (01C2) Processing on Receipt of Orders and Opinionstc "a.  (01C2) Processing on Receipt of Orders and Opinions" \f C \l 3.  See ¶¶ 21 and 22.

b.  Follow-Up to Ensure Receipt of File.tc "b.  Follow-Up to Ensure Receipt of File" \l 3
(1)  Cases With Court-Imposed Deadlinestc "(1)  Cases With Court-Imposed Deadlines" \f C \l 4.  If the Court has imposed a deadline for action by the Board, the (01C2) staff will determine where the applicable VA file is located and contact Group VII or the appropriate VA regional office, as applicable, and immediately request expeditious transfer of the file to the Board.  (01C2) will follow up as warranted to ensure that the file is received promptly.

(2)  Other Casestc "(2)  Other Cases" \f C \l 4.  The (01C2) staff will periodically review its file of orders remanding cases to the Board to determine which files have not been received.  If significant or unusual delays are detected, they will make a follow-up inquiry to request expeditious transfer of the file to the Board.
c.  Administrative Service and (01C2) Staff Processing on Receipt of Files.tc "c.  Administrative Service and (01C2) Staff Processing on Receipt of Files" \l 3  When files for cases remanded to the Board by the Court are received from Group VII, the Administrative Service will attach the Briefface to each file, update the tracking system, prepare a litigation folder for each file, and send the files to (01C2).  Upon receipt, the (01C2) staff will update the tracking system and conduct an administrative review.  See ¶ 32.

32.  COURT REMANDS—ADMINISTRATIVE REVIEWtc "32.  Court Remands—Administrative Review" \l 2
When (01C2) receives the file in cases remanded by the Court, the (01C2) staff will conduct an administrative review to determine whether the Court has imposed reporting dates or deadlines and whether there are unresolved questions concerning representation before VA.  If the Court has imposed a deadline for action on the remand, the (01C2) staff will check the tracking system to ensure that the deadline has been properly recorded.  Procedures for resolving representation questions are addressed in ¶ 33.

33.  COURT REMANDS—DETERMINING REPRESENTATION BEFORE VAtc "33.  Court Remands—Determining Representation Before VA" \l 2
a.  Initial Screening.tc "a.  Initial Screening" \l 3  As part of their administrative review, the (01C2) staff will screen the file to ensure that there are no unresolved questions about the appellant’s representation before VA including, but not limited to, determining:

· Whether all necessary appointment documents are on file and whether those documents meet VA regulatory requirements; 

· Whether the representative, if any, is authorized to represent claimants before VA, including determining whether the representative’s accreditation to practice before VA may have been withdrawn by VA; and 

· Whether the representative, if any, has withdrawn from the case or whether the appellant has revoked the representative’s authority to act on his or her behalf.  

See generally 38 C.F.R. §§ 14.626-.634 and 20.600-.611.  If the appellant was represented at the Court, but not at VA, or was represented by a different representative at the Court than at VA, the (01C2) staff will review the documents appointing the representative at the Court to determine whether that representative has also been appointed to act as the representative at the VA level.  If there are ambiguities or deficiencies, continue with the procedures in ¶ 33b and/or ¶ 33c, as appropriate.

b.  Coordination With (01C3) in Attorney and Agent Representation Cases.tc "b.  Coordination With (01C3) in Attorney and Agent Representation Cases" \l 3  Attorneys-at-law and VA accredited claims agents are required to file any agreement for fees for their services in VA cases with (01C).  See 38 C.F.R. § 20.609(g).  (01C3) processes these agreements.  If the appellant was represented at the Court by an attorney or accredited agent, the (01C2) staff will coordinate with (01C3) to determine whether appointment documents may already be on file with (01C3) that will resolve ambiguities about representation before VA or appointment document deficiencies noted during the initial screening.  If they are, the (01C2) staff will obtain copies for association with the original VA records folder and continue processing the case.  If such documents are not on file with (01C3), or if they do not clarify representation before VA or meet VA representative appointment document requirements, (01C2) personnel will proceed with the steps described in ¶ 33c.
c.  Preparation of Correspondence.tc "c.  Preparation of Correspondence" \l 3  If the above procedures have not resolved representational questions, the (01C2) staff will prepare correspondence to clarify representation before VA and/or to request correction of any defects in representative appointment documents, as appropriate.  Ordinarily, this correspondence will be addressed to the representative at the Court level.  If the representative fails to respond to correspondence inquiring whether he or she will serve as the representative before VA, or to a request that errors in appointment documents be corrected, the staff will prepare new correspondence addressed to the appellant eliciting the required information and/or action and noting the representative’s failure to respond.  For purposes of this subparagraph “correspondence” includes contact by telephone or by written correspondence.  All telephone contacts will be summarized on a VA Form 119, “Report of Contact,” and copies of the completed VA Form 119 will be filed in the applicable VA file and in the Briefface.

d.  Addressing Representation Problems Arising During (01C2) Staff Processingtc "d.  Addressing Representation Problems Arising During (01C2) Staff Processing" \f C \l 3.  Questions about representation may also arise for the first time while a Court-remanded case is being processed by the (01C2) staff, e.g., a representative may file a motion to withdraw, an appellant may file a motion to change representatives, or a representative’s accreditation may be withdrawn by VA.  The (01C2) staff will take whatever action may be appropriate to resolve these representation questions before forwarding the case to a Board member.

34.  COURT REMANDS—FORWARDING THE CASE TO THE APPROPRIATE BOARD MEMBER(S)tc "34.  Court Remands—Forwarding the Case to the Appropriate Board Member(s)" \l 2
a.  Final (01C2) Review and Case Transfertc "a.  Final (01C2) Review and Case Transfer" \f C \l 3.  Upon completion of the actions described in ¶¶ 31 through 33, the (01C2) staff will review the record to ensure that the Court’s order, the appellant’s brief at the Court, any joint motion for remand, and any additional material submitted by the appellant or representative are available for Board member review.  When the file is in order, the (01C2) staff will take one of the following actions, depending on the circumstances, updating the tracking system as required:

(1)  No Board Hearing on Current Appealtc "(1)  No Board Hearing on Current Appeal" \f C \l 4.  If no Board hearing has been conducted in the case on the current appeal, refer the file to the Senior Deputy Vice Chairman (012), the Chief Counsel (01C), or their designee, for assignment to Appellate Group Board Counsel for preparation of a decision.  See BVA Directive 8460, ¶ 5a(2).

(2)  Hearing Conducted on Current Appealtc "(2)  Hearing Conducted on Current Appeal" \f C \l 4.  Special procedures come into play in assigning Court-remanded cases in which a hearing was conducted by the Board because of two statutory requirements.  38 U.S.C. § 7107(c) requires that the member, or members, designated by the Chairman to conduct a hearing “shall, except in the case of a reconsideration of a decision under section 7103 of this title, participate in making the final determination of the claim.”  As to reconsideration decisions, 38 U.S.C. § 7103(b)(2) provides that a reconsideration panel “may not include the member, or any member of the panel, that made the decision subject to reconsideration.”  The following procedures will be observed to accommodate these provisions where a Board hearing has been conducted in a case remanded by the Court:

(a)  Non-reconsideration Cases Remanded by the Court.

1.  Board Hearing on Current Appeal Conducted by Member(s) Able to Serve.  If a single Board member conducted the hearing on the current appeal and that member is still an active member of the Board who is able to serve, transfer the file to that member.  If a panel of Board members conducted the hearing on the current appeal and all of the panel members are still active members of the Board who are able to serve, transfer the file to the member of the panel designated by the Senior Deputy Vice Chairman to have administrative control of the case while it is assigned to the panel.

2.  Member(s) Who Conducted Board Hearing on Current Appeal No Longer Member(s) or are Unable to Serve.  The (01C2) staff will take one of the following actions if one or more members who participated in a prior Board hearing on the current appeal are no longer members or are otherwise unable to participate, e.g., see 38 C.F.R. § 19.12:

a.  No Members Remain.  If no members who participated in a Board hearing on the current appeal remain, or none remaining is able to serve, forward the file to the Administrative Service with instructions to expeditiously offer the appellant the opportunity to elect to proceed on the record with a newly assigned member (or members if a panel is required by law) or to have a new hearing.  This opportunity to elect may be conveyed to the appellant, or to the representative if the appellant is represented, by correspondence or by telephone.  If contact is made by telephone, the contact will be fully documented in a “Report of Contact” (VA Form 119), filing the original VA Form 119 in the applicable VA file and copies in the Briefface and the litigation folder.  When the appellant has made the election and the Administrative Service returns the file, forward the file to the Senior Deputy Vice Chairman (012) for assignment to an Appellate Group Board member, or to a panel of members if required, for a decision or for conducting a new hearing, as appropriate.

b.  One Member Remains.  If one member who was involved in a Board hearing on the current appeal remains and is able to serve, forward the file to that member unless panel disposition is required by law.  In that case, forward the file to the Senior Deputy Vice Chairman (012) for the appointment of members to complete the panel and transfer of the file to the member designated by the Senior Deputy Vice Chairman to have administrative control of the case while it is assigned to the panel.

c.  Two or More Members Remain.  If two or more of the members, but less than the full panel, who participated in a Board panel hearing on the current appeal are still serving as members and able to serve, (01C2) will forward the file to the Senior Deputy Vice Chairman (012) for the appointment of an additional member, or members, to constitute a panel of the required size.  The file will then be transferred to the member designated by the Senior Deputy Vice Chairman to have administrative control of the case while it is assigned to the panel.

(b)  Board Reconsideration Cases Remanded by the Court.

1.  Hearing Conducted by Member or Panel Who Rendered Decision Reconsidered.  If the hearing in question was conducted in conjunction with the original decision later reconsidered by the Board, case assignment may proceed without regard to the pre-reconsideration order hearing.  Follow the procedures in ¶ 34a(1).

2.  Hearing Conducted by Reconsideration Panel.

a.  All Members Able to Serve.  If all of the members of the  reconsideration panel are able to serve, transfer the file to the member designated by the Senior Deputy Vice Chairman to have administrative control of the case while it is assigned to the panel.

b.  One or More, But Less Than All, Members Unable to Serve.  If one or more, but less than all, of the reconsideration panel members are no longer Board members or are otherwise unable to serve, refer the case to the Senior Deputy Vice Chairman (012) for appointment of a replacement member, or members, and transfer to the member designated by the Senior Deputy Vice Chairman to have administrative control of the case while it is assigned to the panel.

c.  No Members Able to Serve.  If no members of the reconsideration panel remain, or none remaining are able to serve, forward the file to the Administrative Service with instructions to expeditiously offer the appellant the opportunity to elect to proceed on the record with a newly assigned reconsideration panel or to have a new hearing.  This opportunity to elect may be conveyed to the appellant, or to the representative if the appellant is represented, by correspondence or by telephone.  If contact is made by telephone, the contact will be fully documented in a “Report of Contact” (VA Form 119), filing the original VA Form 119 in the applicable VA file and copies in the Briefface and the litigation folder.  When the appellant has made the election and the Administrative Service returns the file, forward the file to the Senior Deputy Vice Chairman (012) for appointment of a new reconsideration panel to conduct a new hearing, if appropriate, and render a new decision.

b.  (01C2) Follow-Uptc "b.  (01C2) Follow-Up" \f C \l 3.  At the beginning of each month, the (01C2) staff will send out inquiries requesting an update on the status of Court-remanded cases.  Inquiries for cases assigned to a Board member for more than 30 days will be sent to decision team Deputy Vice Chairmen and the Senior Deputy Vice Chairman (012).  (01C2) will also provide copies of these inquiries to the Chairman, the Vice Chairman, and the Chief Counsel.  In cases where an opinion request is pending in a Court-remanded case, the monthly follow-up inquiries will be sent to the official charged with monitoring the progress of the opinion request.  See ¶ 36b.

35.  COURT REMANDS—PROCESSING BY BOARD MEMBERS AND BOARD COUNSEL tc "35.  Court Remands—Processing by Board Members and Board Counsel" \f C \l 2
Board counsel receiving a Court-remanded case will promptly prepare a proposed action and submit it to the Board member(s) to whom the case is assigned.  The Board member(s) will expeditiously process proposed actions submitted by counsel.  Ultimate responsibility for ensuring compliance with the Court’s order rests with the Board member(s) to whom the case has been assigned.  The completed decision or remand responding to the Court’s remand will be hand-carried to the next location.

36.  COURT REMANDS—OPINION REQUESTStc "36.  Court Remands—Opinion Requests" \f C \l 2
a.  Special Procedurestc "a.  Special Procedures" \f C \l 3.  See BVA Handbook 8440, ch. 2, for general information on opinion request procedures.  The following special procedures apply when an opinion is requested in a case remanded to the Board by the Court:

(1)  Special Paragraph for Opinion Request Letter or Memorandumtc "(1)  Special Paragraph for Opinion Request Letter or Memorandum" \f C \l 4.  The letter or memorandum requesting the opinion should include the following special paragraph:

Section 302 of the Veterans’ Benefits Improvements Act of 1994, Public Law No. 103-446, 108 Stat. 4645, 4658 (1994), requires that the Board treat cases that have been remanded by the U.S. Court of Veterans Appeals in an expeditious manner.  Because this appeal has been remanded by the Court to the Board, I request that you undertake the necessary action in this case as expeditiously as possible.

(2)  Copy of Opinion Request Letter or Memorandum to be Provided to (01C2)tc "(2)  Copy of Opinion Request Letter or Memorandum to be Provided to (01C2)" \f C \l 4.  The Board organization responsible for dispatching the signed opinion request (see BVA Handbook 8440, ch. 2) will forward a copy of the dispatched request letter or memorandum to (01C2) in all cases remanded to the Board by the Court.

b.  Monitoring the Progress of the Opinion Requesttc "b.  Monitoring the Progress of the Opinion Request" \f C \l 3.  If the request is for an opinion from a medical school, the Director of the Administrative Service will assign an employee to maintain personal contact with the school and monitor the progress of the case.  Cases involving requests for opinions from the Veterans Health Administration or the Armed Forces Institute of Pathology will be monitored by a Board Medical Adviser assigned by the Senior Deputy Vice Chairman.  (01C) will assign an (01C) staff member to monitor the progress of requests for opinions from the General Counsel.

37.  COURT REMANDS—(01C2) PROCESSING OF NEW BOARD DECISION OR REMANDtc "37.  Court Remands—(01C2) Processing of New Board Decision or Remand" \l 2
a.  Predispatch Processing.tc "a.  Predispatch Processing" \l 3  The (01C2) staff will update the tracking system upon receipt of a file containing a remand or decision by the Board issued in response to a Court remand.  If the remand or decision was prepared by a decision team, the (01C2) staff will conduct a quality review of the decision or remand.  See ¶ 111.  When all (01C2) duties have been completed and a decision or remand is ready for dispatch, the (01C2) staff will update the tracking system as required and forward the file to the Administrative Service for dispatch.

b.  Processing of Copies of Dispatched Decisions or Remands.tc "b.  Processing of Copies of Dispatched Decisions or Remands" \l 3  Upon receipt of copies of the dispatched decision or remand from the Administrative Service, see ¶ 38, the (01C2) staff will update the tracking system.

38.  COURT REMANDS—ADMINISTRATIVE SERVICE PROCESSING OF NEW BOARD

DECISION OR REMANDtc "38.  Court Remands—Administrative Service Processing of New Board Decision or Remand" \f C \l 2
The administrative processing and dispatch of decisions and remands in cases before the Board on remand from the Court must be completed within 2 working days after receipt.  The Administrative Service will promptly forward one copy of the dispatched decision or remand to (01C2).
39.  COURT REMANDS—CASES APPEALED TO THE FEDERAL CIRCUITtc "39.  Court Remands—Cases Appealed to the Federal Circuit" \l 2
Since filing of a NOA to the Federal Circuit serves to divest the United States Court of Veterans Appeals of jurisdiction in the case and suspends the finality of the decision as to the parties, the Board should not proceed to comply with the Veterans Court’s remand until the appeal to the Federal Circuit is resolved.  See Cerullo v. Derwinski, 1 Vet.App. 195, 196 (1991) and Tobler v. Derwinski, 2 Vet.App. 8, 11 (1991) for a discussion of the general principles involved.  Immediately upon receiving notice from GC that a case has been appealed to the Federal Circuit, the (01C2) staff will enter the appeal in the tracking system.  It will also recall the case file, if it is located at the Board.  If the file is later transferred to the Board prior to the resolution of the appeal to the Federal Circuit, the Board element receiving it should promptly forward it to (01C2).  The (01C2) staff will retain the file pending a final appellate opinion, entry of judgment by the Federal Circuit, and the subsequent issuance of the mandate by the United States Court of Veterans Appeals.

40.  COURT REMANDS—CASES RETURNED FROM THE AGENCY OF ORIGINAL JURISDICTIONtc "40.  Court Remands—Cases Returned From the Agency of Original Jurisdiction" \l 2
a.  Applicability.tc "a.  Applicability" \l 3  This paragraph concerns procedures for cases which have been:  (1) remanded to the Board by the Court, (2) remanded to the agency of original jurisdiction by the Board, and (3) returned to the Board by the agency of original jurisdiction following remand development.

b.  Initial Processing—Administrative Servicetc "b.  Initial Processing—Administrative Service" \f C \l 3.  The Administrative Service will docket Court remanded cases returned to the Board by the agency of original jurisdiction as “Court Remand” cases and send them to (01C2) with the Briefface and litigation folder.

c.  Initial Processing—(01C2)tc "c.  Initial Processing—(01C2)" \f C \l 3.  The (01C2) staff will review the file for Board remand instruction compliance, to ensure that any required supplemental statement of the case has been provided, and to ensure that the cases have been properly certified.  They will coordinate any administrative problems with the Administrative Service and/or the appropriate decision team or Appellate Group Board member(s).  If the representative is a veterans’ service organization (VSO) with appeals representatives co-located with the Board, the (01C2) staff will transfer the file to the representative for review.  Upon completion of the VSO review, or if there is no VA Central Office appeals representative, the (01C2) staff will forward the file for assignment, following the procedures in ¶¶ 34a(1) or a(2) as appropriate.

d.  Processing of the Next Decision or Remand.tc "d.  Processing of the Next Decision or Remand" \l 3  Board elements process Board decisions and remands prepared following return of Court-remanded cases from the agency of original jurisdiction in the same way as any other new decision or remand in a Court-remanded case.  See ¶¶ 37 and 38.

41.  COURT REVERSALStc "41.  Court Reversals" \l 2
a.  (01C2) Processing.tc "a.  (01C2) Processing" \l 3  Initial processing is the same as the processing of Court remands, see ¶ 31.  The ¶ 32 administrative review will not be automatically conducted.  The (01C2) staff will review the case and determine whether a Board decision, remand, dismissal, vacatur or other formal Board action is required to implement the Court’s instructions.  If so, the (01C2) staff will process the case in the same way as a Court remand.  See ¶¶ 32-34.  If no formal Board action is required, the (01C2) staff will prepare a memorandum from the Chairman to the Director of the appropriate VA Regional Office advising the Director that no further action will be taken by the Board and providing the Director with instructions consistent with the Court’s opinion.  (01C2) will review all transmittal memoranda prior to forwarding them for the Chairman’s signature or, in the Chairman’s absence, the Vice Chairman’s signature.  The (01C2) staff will update the tracking system upon receiving the signed memorandum and the file from the Office of the Chairman and forward the case to the Administrative Service.

b.  Administrative Service Processing of Signed Memorandatc "b.  Administrative Service Processing of Signed Memoranda" \f C \l 3.  The Administrative Service will dispatch the memorandum and the file to the agency of original jurisdiction, providing one copy of the dispatched memorandum to (01C2) for the purpose of updating the tracking system.

42 through 49 (Reserved)tc "42 through 49 (Reserved)" \l 5 \n
SECTION V.  (01C2) BOARD DECISION TEAM SUPPORTtc "SECTION V.  (01C2) BOARD DECISION TEAM SUPPORT" \l 1 \n
50.  COURT REMAND ASSISTANCEtc "50.  Court Remand Assistance" \l 2
Board members may refer questions about interpretation of, and compliance with, the Court’s instructions to the Deputy Chief Counsel for Litigation Support or to (01C2) Staff Counsel.  Upon request, the (01C2) staff will also provide advice and assistance to Board members about the best means of expediting agency of original jurisdiction action when the Board must remand a case in which there is a Court-imposed time deadline.

51.  PROVIDING NOA FILING INFORMATIONtc "51.  Providing NOA Filing Information" \l 2
See § VI.

52.  ASSISTANCE IN CERTIFIED LIST PREPARATIONtc "52.  Assistance in Certified List Preparation" \f C \l 2
See ¶ 15.
53 through 59 (Reserved)tc "53 through 59 (Reserved)" \l 5 \n
SECTION VI.  CORRECTIONS IN 

BOARD DECISIONS IN CASES BEFORE THE COURTtc "SECTION VI.  CORRECTIONS IN BOARD DECISIONS IN CASES BEFORE THE COURT" \l 1 \n
60.  INTRODUCTIONtc "60.  Introduction" \l 2
a.  Reason for Special Procedurestc "a.  Reason for Special Procedures" \f C \l 3.  Because jurisdiction shifts to the Court when a NOA is filed, special procedures are necessary when the Board wishes to reconsider or otherwise correct or revise one of its decisions after a NOA has been filed with the Court in the case.  E.g., see Cerullo v. Derwinski, 1 Vet.App. 195 (1991); Rosler v. Derwinski, 1 Vet.App. 241 (1991); Breslow v. Derwinski, 1 Vet.App. 359 (1991); Brienza v. Derwinski, 2 Vet.App. 584 (1992); Lauigan v. Brown, 5 Vet.App. 358 (1993); and Losh v. Brown, 6 Vet.App. 87 (1993).

b.  Cases in Which Special Procedures Applytc "b.  Cases in Which Special Procedures Apply" \f C \l 3.  The procedures in this section will be followed when corrective action—including reconsideration, vacatur, or the preparation of corrected decisions, supplemental decisions, or a correcting order—is contemplated in connection with any Board decision.

c.  Role of (01C2)tc "c.  Role of (01C2)" \f C \l 3.  The (01C2) staff coordinates the flow of information between the Board and Group VII in cases in which corrective action is contemplated by the Board in a case before the Court.

61.  PROCEDURES—MOTIONS FOR RECONSIDERATIONtc "61.  Procedures—Motions for Reconsideration" \l 2
a.  Motions Filed by an Appellant or Representative.tc "a.  Motions Filed by an Appellant or Representative" \l 3
(1)  Preliminary Processing of Motions—Administrative Service.tc "(1)  Preliminary Processing of Motions—Administrative Service" \l 4  Appellants and representatives file motions for reconsideration of Board decisions with the Director of the Administrative Service.  See 38 C.F.R. § 20.1001(b).  On receipt of a motion, the Administrative Service will take the following actions, updating VACOLS at all stages of processing as required:

· Stamp the motion with the date and location of receipt.

· Retrieve the existing Briefface for the case, or create a new Briefface if the old Briefface is no longer available.

· Make a copy of the motion and file it in the Briefface.

· File the original motion in the applicable VA file, or in a temporary file if the Board does not have possession of the applicable VA file or if the file is “sealed.”  Do not file the original motion in the Briefface.
· Associate the applicable VA file, or the temporary file, with the Briefface.

· Ensure that the Briefface includes a copy of the decision to which the motion pertains.  If necessary, make a copy for the Briefface from the original decision in the applicable VA file, or, if the file is not available, by printing a copy from the Board’s computer archive.  If a copy of the decision is not available at the Board, contact the custodian of the applicable VA file (normally the agency of original jurisdiction or Group VII) by telephone and request a copy of the relevant Board decision by telefacsimile.  Document the telephone call in the applicable VA file or temporary folder with a “Report of Contact” (VA Form 119), filing a copy in the Briefface.  File the copy of the decision in the Briefface when it is received.

· Forward the file to (01C2) when these actions are completed.

(2)  Processing of Motions—(01C2) Staff.tc "(2)  Processing of Motions—(01C2) Staff" \l 4  Upon receipt of a motion for reconsideration, the (01C2) staff will determine whether a NOA has been filed and take one of the following actions:

(a)  No NOA Filed.  If no NOA has been filed, (01C2) will:

· Prepare a memorandum confirming that no NOA has been filed and instructing the Administrative Service to proceed with processing the motion.

· Attach the memorandum to the front of the Briefface and return the complete file to the Administrative Service.

· Update the tracking system.

(b)  NOA Filed After, or Simultaneously With, Motion for Reconsideration.  If a NOA was filed after or simultaneously with the filing of the motion for reconsideration, (01C2) will:

· Forward a copy of the motion for reconsideration to Group VII and notify Group VII that the Board is processing it so that Group VII may notify the Court.

· Prepare a memorandum to the Administrative Service reporting the NOA information and instructing the Administrative Service to proceed with processing the motion.

· Attach the memorandum to the front of the Briefface and return the complete file to the Administrative Service.

· Update the tracking system.

(c)  NOA Filed Before Motion for Reconsideration.  If a NOA was filed before the filing of the motion for reconsideration, (01C2) will notify Group VII so that it may determine whether to file a motion for stay with the Court to allow the Board to rule on the motion before it.  If Group VII indicates that no motion will be filed with the Court, or if the motion is filed and then denied, the (01C2) staff will return the file to the Administrative Service with instructions to notify the moving party that the Board does not have jurisdiction and is unable to proceed on the motion.  If a motion for stay is filed with the Court and granted, (01C2) will return the file to the Administrative Service with instructions to proceed with processing the motion for reconsideration.  Prior to forwarding the file to the Administrative Service, the (01C2) staff will file copies of any Court order granting or denying a motion to stay in all of the following that are in its possession:  the applicable VA file (unless the record is “sealed”), the Briefface, any temporary file for the case, and any litigation folder for the case.

(3)  Coordination of Reconsideration Orders and Reconsideration Decisions With Group VIItc "(3)  Coordination of Reconsideration Orders and Reconsideration Decisions With Group VII" \f C \l 4.  See ¶ 63.

b.  Board Member Recommendations for Reconsiderationtc "b.  Board Member Recommendations for Reconsideration" \f C \l 3.

(1)  Board Member Processingtc "(1)  Board Member Processing" \f C \l 4.  A Board member, or members, wishing to recommend that the Chairman order reconsideration of a Board decision on his or her own initiative, see 38 U.S.C. § 7103(a), should prepare a formal memorandum addressed to the Senior Deputy Vice Chairman (012), who normally serves as the Chairman’s delegate in making reconsideration determinations, see 38 C.F.R. § 20.102(b) and BVA Directive 8460, ¶ 5a(4).  The memorandum should identify the Board decision in question by date; identify the issue(s) to which the recommendation pertains, if the decision disposed of more than one issue; and set out the rationale for recommending reconsideration.  Send the signed and dated recommendation, with the Briefface and the applicable VA file, if available, to the Assistant Director of the Administrative Service (014).  Note on the Routing and Transmittal Slip (Optional Form 41) that the material is being forwarded for processing in accordance with BVA Handbook 8460, ¶ 61b(2).

(2)  Preliminary Processing—Administrative Service.tc "(2)  Preliminary Processing—Administrative Service" \l 4  The Administrative Service will follow the procedures in ¶ 61a(1), treating the recommendation as a motion, except that the recommendation will not be stamped with the date of receipt.

(3)  Preliminary Processing—(01C2).tc "(3)  Preliminary Processing—(01C2)" \l 4  See ¶ 61a(2).

(4)  Processing by the Senior Deputy Vice Chairmantc "(4)  Processing by the Senior Deputy Vice Chairman (012)" \f C \l 4.  The Senior Deputy Vice Chairman will issue an order either granting or denying reconsideration of the Board’s decision and forward the dated and signed order to (01C2), with the complete file, before the order is dispatched.
(5)  (01C2) Processing of Signed Reconsideration Orders.tc "(5)  (01C2) Processing of Signed Reconsideration Orders" \l 4    Upon receipt of the file, the (01C2) staff will determine whether a NOA has been filed and, if so, the date of filing.  The next step will depend upon the nature of the NOA information obtained, as outlined below.

(a)  No NOA Filed or Order for Reconsideration Signed Before NOA Filed.   If no NOA has been filed, or if the reconsideration order was signed before the NOA was filed, the (01C2) staff will prepare a memorandum to the Administrative Service containing the NOA information and instructing the Administrative Service to dispatch the order and proceed with normal reconsideration order processing, including compliance with 38 C.F.R. § 20.1001(c)(2) notice procedures.  It will attach the memorandum to the file and forward the file to the Assistant Director of the Administrative Service (014).  If a NOA was filed after the reconsideration order was signed, (01C2) will also inform Group VII about the reconsideration order.  See also ¶ 63.

(b)  NOA Filed Before the Order for Reconsideration Was Signed.  If a NOA was filed with the Court before the order for reconsideration was signed, the (01C2) staff will notify the Senior Deputy Vice Chairman and will contact Group VII about filing a motion for stay with the Court to allow the Board to proceed with reconsideration.

1.  No Motion Filed With the Court.  If Group VII indicates that no motion will be filed with the Court, the (01C2) staff will promptly forward the file to the Senior Deputy Vice Chairman (012) and inform him or her of that fact.  The Senior Deputy Vice Chairman will destroy the signed order, inform the member(s) who initiated the recommendation that the Board does not have jurisdiction to consider it, and forward the file to the next appropriate location.

2.  Motion Filed With the Court.  When the Court’s order disposing of the motion is received, (01C2) will file copies of the order in the Briefface, the applicable VA file or temporary file, and in any litigation folder for the case and promptly take one of the following actions:

a.  Motion Granted by the Court.  (01C2) will forward the file to the Administrative Service for dispatch of the order granting reconsideration to the appellant and any representative, see 38 C.F.R. § 20.1001(c), and for further processing following normal reconsideration motion procedures.

b.  Motion Denied by the Court.  Follow the procedures in ¶ 61b(5)(b)1.

(6)  Coordination of Reconsideration Orders and Reconsideration Decisions With Group VIItc "(6)  Coordination of Reconsideration Orders and Reconsideration Decisions With Group VII" \f C \l 4.  See ¶ 63.

62.  PROCEDURES—VACATURS, SUPPLEMENTAL DECISIONS, CORRECTED DECISIONS, AND CORRECTING ORDERStc "62.  Procedures—Vacaturs, Supplemental Decisions, Corrected Decisions, and Correcting Orders" \l 2
a.  Board Member Initial Information Check With (01C2) Stafftc "a.  Board Member Initial Information Check With (01C2) Staff" \f C \l 3.  Board member(s) wishing to correct a Board decision by vacating the decision or issuing a supplemental decision, corrected decision, or correcting order (collectively, “corrective action”), must first contact the (01C2) staff.  (01C2) will determine whether a NOA has been filed and provide this information to the member(s).  If no NOA has been filed, the member(s) may then proceed with the corrective action.  

b.  Administrative Service Pre-Dispatch Information Check With (01C2) Stafftc "b.  Administrative Service Pre-Dispatch Information Check With (01C2) Staff" \f C \l 3.  The Administrative Service must contact (01C2) on the day that the corrective action is to be dispatched for updated information about whether a NOA has been filed.  The (01C2) staff will promptly obtain this information and provide it to the inquiring unit.  If no NOA has been filed, the corrective action will be dispatched on the same business day.  See also ¶ 63.  If a NOA has been filed, the Administrative Service will immediately forward the complete file to (01C2).

c.  (01C2) Processing When NOA Has Been Filedtc "c.  (01C2) Processing When NOA Has Been Filed" \f C \l 3.  The (01C2) staff will contact Group VII about filing a motion for leave to correct.  If Group VII indicates that no motion will be filed with the Court, or if a motion is filed but denied by the Court, the (01C2) staff will advise the signatory Board member(s) that the Board does not have jurisdiction to take the corrective action, destroy the signed original corrective action and any copies, and forward the file to the next appropriate location after updating the tracking system.  If a motion is filed and the Court grants permission to take the corrective action, (01C2) will forward the complete file to the Administrative Service with instructions to dispatch the corrective action and then return the file to (01C2) for further processing.  See also ¶ 63.

63.  PROVIDING COPIES OF DISPATCHED DOCUMENTS TO GROUP VIItc "63.  Providing Copies of Dispatched Documents to Group VII" \l 2
a.  Action by the Administrative Servicetc "a.  Action by the Administrative Service" \f C \l 3.

(1)  Providing Copies of Reconsideration Orders to Group VIItc "(1)  Providing Copies of Reconsideration Orders to Group VII" \f C \l 4.  The Administrative Service will provide copies of all dispatched orders either granting or denying reconsideration to Group VII.
(2)  Providing Copies of Documents to (01C2)tc "(2)  Providing Copies of Documents to (01C2)" \f C \l 4.  The Administrative Service will provide copies of the following dispatched documents to (01C2):

· Orders either granting or denying reconsideration, with a copy of the motion for reconsideration and a copy of the Board decision to which the motion pertains.

· All decisions by reconsideration panels.

· All decisions vacating a prior Board decision.

· All decisions issued to replace a decision previously vacated by the Board.

· All supplemental decisions.

· All corrected decisions.

· All orders correcting previously dispatched decisions.

b.  Action by (01C2)tc "b.  Action by (01C2)" \f C \l 3.  Upon receipt of any of the above documents, (01C2) will determine whether a NOA has been filed in the case.  If not, no further action is required.  If a NOA has been filed, the (01C2) staff will forward a copy of the dispatched document to Group VII.  Should the (01C2) staff discover that the document was erroneously dispatched without an order from the Court permitting corrective action where such an order was required, see ¶¶ 60-62, the (01C2) employee processing the case will immediately bring the matter to the personal attention of the Deputy Chief Counsel for Litigation Support, or his or her designee.

64 through 69 (Reserved)tc "64 through 69 (Reserved)" \l 5 \n
SECTION VII.  APPELLATE RECORD SUPPORTtc "SECTION VII.  APPELLATE RECORD SUPPORT" \l 1 \n
70.  PROVIDING HEARING TRANSCRIPTStc "70.  Providing Hearing Transcripts" \l 2
Transcripts of hearings in the case are normally part of the designated record compiled in accordance with U.S. Vet. App. R. 10a.  The (01C2) staff will record requests for hearing transcripts from Group VII in the tracking system and ask the office of the Assistant Director, Administrative Service, to make arrangements for the transcription.  That office will provide the original transcript to (01C2) and file a copy in the Briefface.  The (01C2) staff will forward the original to Group VII and record completion of processing the transcript request in the tracking system.

71 through 79 (Reserved)tc "71 through 79 (Reserved)" \l 5 \n
SECTION VIII.  GC AND C&P LIAISON ACTIVITY PROCEDURES—(01C2) tc "SECTION VIII.  GC AND C&P LIAISON ACTIVITY PROCEDURES—(01C2) " \l 1 \n
80.  POLICY AND POSITION COORDINATIONtc "80.  Policy and Position Coordination" \l 2
In conducting the GC and C&P liaison activities described in this section, (01C2) will coordinate Board policy and position formulation with (01C) and with other Board officials as appropriate.
81.  CASE MEETING SUPPORTtc "81.  Case Meeting Support" \l 2
(01C) and (01C2) serve as the Board’s representatives at meetings with representatives of GC and C&P called to discuss recently released Court opinions and to determine whether VA should seek further review and to discuss other procedural and substantive matters as they arise.  (01C) and (01C2) will brief others, as appropriate, on the results of case meetings.

82.  REVIEW OF MOTIONS FOR REMANDtc "82.  Review of Motions for Remand" \l 2
(01C2) staff counsel will review drafts of motions from Group VII proposing that the Court remand a case to the Board and discuss it with the Group VII attorney who prepared the draft, if required.  With appropriate consultation, see ¶ 80, (01C2) will prepare a formal memorandum to the Assistant General Counsel (027) setting forth the Board’s views if differences cannot be informally resolved with the Group VII attorney and/or the appropriate Deputy Assistant General Counsel.

83.  PROPOSALS FOR RULE 35 MOTIONStc "83.  Proposals for Rule 35 Motions" \l 2
(01C2) acts on behalf of the Board to ensure that appropriate action is promptly recommended in cases that may warrant filing a motion by the Secretary for reconsideration or review by the Court.  See ¶ 23.

84.  PROVIDING BOARD INPUT FOR BRIEFS REQUESTED BY THE COURTtc "84.  Providing Board Input for Briefs Requested by the Court" \l 2
When the Court orders the filing of briefs in a particular case and Group VII requests assistance in responding, (01C2) will review the matter and make a recommendation to the Senior Deputy Vice Chairman as to whether the Board should provide Group VII with the Board’s views on the issue, or issues, involved.  If so directed, the (01C2) staff will draft an appropriate memorandum to Group VII presenting the Board’s views.  After approving the final draft, (01C2) will circulate it to (01C), (01C3), the Senior Deputy Vice Chairman, the Vice Chairman, and the Chairman for comments and signature by the Chairman.  In appropriate cases, such memoranda may also be signed by the Vice Chairman, the Senior Deputy Vice Chairman, the Chief Counsel, or (01C2).

85.  REVIEW OF PROPOSED SETTLEMENT AGREEMENTStc "85.  Review of Proposed Settlement Agreements" \l 2
(01C2) will review all cases in which Group VII proposes settlement in cases before the Court and draft a memorandum from the Chairman to the General Counsel setting out the Board’s views regarding the proposed settlement.  (01C2) will circulate the completed memorandum to (01C), the Senior Deputy Vice Chairman, and the Vice Chairman for concurrence before it is sent to the Chairman, or the Vice Chairman, for final review and signature.

86.  MONITORING ORAL ARGUMENTStc "86.  Monitoring Oral Arguments" \l 2
GC provides (01C2) with schedules for oral arguments before the United States Court of Veterans Appeals.  (01C2) will attend preliminary “moot courts” conducted to prepare for oral argument.  (01C2) will also attend the formal oral arguments and brief senior staff members, as appropriate under the circumstances, either orally or in writing, following the completion of the oral argument.
87.  OTHER LIAISON ACTIVITIEStc "87.  Other Liaison Activities" \f C \l 2
(01C2) will perform other liaison activities, including, but not limited to:

· Ensuring that both GC and C&P are kept apprised of actions by the Board affecting cases before the Court.

· Commenting on miscellaneous briefs, memoranda, and motions at the request of Group VII.

· Providing progress reports to Group VII, when requested, on cases remanded to the Board by the Court.

· Providing miscellaneous materials requested by Group VII.

· Advising Group VII about Board operations or procedures relevant to cases on appeal to the Court and supervising the preparation of any required affidavits or declarations concerning such operations or procedures.

· Coordinating the resolution of administrative problems concerning the flow of litigation related information and files between the Board and GC or C&P, as well as internally within the Board.

· Responding to inquiries from C&P about Board remands in judicial review cases.

· Conducting inquiries about C&P’s progress in cases remanded by the Board when there is a Court imposed deadline for final action by the Board.

· Attending C&P and General Counsel “hotline” conference calls with VA field personnel on judicial review matters.

· Other liaison activities as assigned by the Chief Counsel, the Senior Deputy Vice Chairman, the Vice Chairman, or the Chairman.

88 through 99 (Reserved)tc "88 through 99 (Reserved)" \l 5 \n
SECTION IX.  HANDLING OF VA RECORDS FOLDERS IN CASES 
SUBJECT TO JUDICIAL REVIEWtc "SECTION IX.  HANDLING OF VA RECORDS FOLDERS IN CASES SUBJECT TO JUDICIAL REVIEW" \f C \l 1 \n
100.  SPECIAL IDENTIFICATION OF RECORDS IN CASES SUBJECT TO JUDICIAL REVIEWtc "100.  Special Identification of Records in Cases Subject to Judicial Review" \f C \l 2
The Board attaches special “flash” forms to VA files in cases subject to judicial review before returning the files to the agency of original jurisdiction.  The purpose of these forms is to give notice that the files require special handling to preserve the integrity of the record on appeal during the period that the Board’s decision is subject to judicial review.  (For information on related Department of Veterans Benefits procedures, see Department of Veterans Benefits Manual M21-1, pt. II, ch. 3, subch. IX and pt. II, ch. 4, subch. II, ¶ 4.18.)
101.  ADMINISTRATIVE TEAM PROCEDURES—INSTALLING “FLASH” FORMStc "101.  Administrative Team Procedures—Installing Flash Forms" \f C \l 2
a.  When Addedtc "a.  When Added" \f C \l 3.  Administrative teams will add the special-handling flash forms to the applicable VA file, following placement instructions on the forms, as part of the “outcoding” process before the folder is returned to the agency of original jurisdiction.  The flashes are added where the Board has reached a decision in the case.  Do not attach the flashes to cases being returned to the agency of original jurisdiction for remand only.  Do attach the flashes to multiple issue cases in which some issues are remanded and the remaining issues are finally decided by the Board.

b.  Inserting the “Special Handling” Datetc "b.  Inserting the Special Handling Date" \f C \l 3.  

(1)  Backgroundtc "(1)  Background" \f C \l 4.  A Notice of Appeal of a Board decision must be filed with the United States Court of Veterans Appeals “within 120 days after the date on which notice of the [Board’s] decision is mailed pursuant to section 7104(e) of this title.”  38 U.S.C. § 7266(a).  Under standard Board procedures, the date of mailing is the same as the date that is stamped on the front of the decision.  VA continues sealing of the record for an additional 30 days in order to provide adequate time for notice of an appeal filed late in the 120-day period to reach the agency of original jurisdiction, thus the record is sealed for a period of 150 calendar days from the date of the Board decision.

(2)  Proceduretc "(2)  Procedure" \f C \l 4.  The applicable administrative team will insert a date 150 calendar days from the date of the Board decision on the “special handling required until” line on the first page of the portion of the special “flash” forms inserted in the center section of the applicable VA file.
102.  HANDLING BY BVA PERSONNEL OF RECORDS SUBJECT TO JUDICIAL REVIEWtc "102.  Handling by BVA Personnel of Records Subject to Judicial Review" \f C \l 2
a.  Compliance with Special Instructions.tc "a.  Compliance with Special Instructions" \l 3  When files for cases still subject to judicial review (sealed records) are in the Board’s possession, all Board personnel will strictly observe all instructions on the “flashes” attached to the files during the special handling period, or until final disposition of the appeal if the Board’s decision is appealed.  Nothing may be added to a sealed record, except for any needed additional copies of the form for certifying that nothing has been added to, or deleted from, the record, nor may anything be deleted from the record.  All Board personnel having possession of a sealed record must complete the certification before delivering the file to another individual.  Board personnel receiving a sealed record in which the required certification was not completed will return the record for completion of the necessary certification before processing the record.  If “flashes” have not been added when they are required, send the file to the appropriate administrative team with a request that the “flashes” be added and, if required, that a temporary file be prepared.  See subpar. b.

b.  Use of Temporary File.tc "b.  Use of Temporary File" \l 3  Except for the certification forms described in ¶ 102a, any document which must be added to a sealed record prior to expiration of the special handling period will be filed in a separate temporary file.  If there is no temporary file, send the file to the appropriate administrative team for preparation of the temporary file folder.  The temporary file folder must accompany the sealed record at all times.  See ¶ 2q for further information on temporary files.

c.  Access by Appellant or Representative.tc "c.  Access by Appellant or Representative" \l 3  If an appellant or representative asks to see a sealed record, contact the Chief or the Assistant Chief of the Research Center, FOIA and Privacy Act Office (01C1), to make arrangements for review of the file in the presence of a Research Center employee.  The Research Center employee will remain with the file while it is being reviewed and will ensure that nothing is added to, or removed from, the sealed record during review by the appellant or representative.  If documents are temporarily removed for photocopying, they must be returned to their original place in the file.  The person reviewing the file will be asked to complete a certification, located on the “flash” forms, that nothing was added to, or deleted from, the record during review of the file.  The Research Center employee will initial the reviewer’s certification entry.

d.  Final Certification Prior to Return of the Filetc "d.  Final Certification Prior to Return of the File" \f C \l 3.  If the special handling period has not expired at the time that the sealed record is returned to the agency of original jurisdiction, the Director of the Administrative Service, or his or her designee, will complete the final certification of record integrity on behalf of the Board and will forward the temporary file to the agency of original jurisdiction with the sealed file(s).

103.  Removal of “Flashes” When Special Handling No Longer Requiredtc "103.  Removal of Flashes When Special Handling No Longer Required" \f C \l 2
When the special handling date has expired and VACOLS does not show that the case has been appealed to the Court, the “flashes” may be removed from the file and discarded, except for the forms for certifying that nothing has been added to, or deleted from, the record.  These certification forms should be filed on the left-hand flap of the applicable VA records folder.  Material in the temporary folder should be properly filed in the applicable VA file(s).  The empty temporary file may be discarded.  Address any questions about whether “flashes” may be removed in a particular case to the (01C2) staff, including questions as to whether a NOA has been filed with the United States Court of Veterans Appeals.

104.  Special PROCEDURES Where MOTION FOR Reconsideration FILEDtc "104.  Special Procedures Where Motion for Reconsideration Filed" \f C \l 2
a.  Backgroundtc "a.  Background" \f C \l 3.  The United States Court of Veterans Appeals has held that the finality of a BVA decision is abated upon the filing of a motion for reconsideration with the Board within the 120-day judicial appeal period and that “[a] new 120-day period begins to run on the date on which the BVA mails to the claimant notice of its denial of the motion to reconsider, or, if the claimant withdraws the request for reconsideration … on the date on which the BVA receives a notification from the claimant of the withdrawal.  If the BVA grants the motion for reconsideration, the 120-day appeal period as to that reconsidered BVA decision commences on the date that notice of the decision of an expanded section of the BVA is mailed to the claimant.”  Rosler v. Derwinski, 1 Vet.App. 241, 249 (1991) (citations omitted); see also Pulac v. Brown, 10 Vet.App. 11 (1997).  The Court later expanded this rule to address cases involving multiple motions for reconsideration, holding that “where multiple reconsideration motions are ‘[e]ach … received by the BVA within 120 days after the BVA mailed its decision or its denial of the previous [reconsideration motion],’ the 120-day time limit [is] tolled and start[s] again upon each such denial.” Murillo v. Brown, 10 Vet.App. 108 (1997).

b.  Administrative Team Proceduretc "b.  Administrative Team Procedure" \f C \l 3.

(1)  Cautiontc "(1)  Caution" \f C \l 4.  The procedures in this paragraph assume that procedures have already been followed to assure that the Board has jurisdiction to act on the motion for reconsideration.  See § VI of this handbook.
(2)  Motion Grantedtc "(2)  Motion Granted" \f C \l 4.  If the motion for reconsideration is granted, the appropriate administrative team will remove the “flash” forms, if any, from the applicable VA file(s), following the instructions in ¶ 103.  New forms will be installed when the Board’s final decision on reconsideration is “out-coded.” 

(3)  Motion Deniedtc "(3)  Motion Denied" \f C \l 4.  The appropriate administrative team will take the actions described in the following subparagraphs when a motion for reconsideration is denied, consulting with (01C2) to resolve any questions about how to proceed in any individual case:

(a)  One Motion for Reconsideration.  Determine whether more than 120 days elapsed from the date of the Board decision that is the subject of the motion and the date that the Board received the motion for reconsideration.  If more than 120 elapsed, remove the “flash” forms, if any, following the instructions in ¶ 103, and proceed with dispatch of the denial of the motion.  If 120 days, or less, elapsed, revise the “special handling date” on the flash forms to a date 150 calendar days from the date the Board mails the notice of the denial of the motion to the claimant/appellant.

(b)  Multiple Motions for Reconsideration.  The relevant periods to examine are (1) for the first motion for reconsideration, the period between the date of the Board decision that is the subject of the motion for reconsideration and the date the motion for reconsideration was received and (2) for all subsequent motions for reconsideration of the same decision, the period between the date of receipt of each motion for reconsideration and the date of mailing of denial of the motion for reconsideration that preceded it.  (The periods between the time that the Board receives each motion and acts on it are irrelevant for this calculation.)  If more than 120 days elapsed during any of the relevant periods, remove the “flash” forms, if any, following the instructions in ¶ 103.  If all of the relevant periods are 120 days, or less, revise the “special handling date” on the flash forms to a date 150 calendar days from the date the Board mailed the notice of the denial of the last motion to the claimant/appellant.

(4)  One or More Motions for Reconsideration Withdrawntc "(4)  One or More Motions for Reconsideration Withdrawn" \f C \l 4.  If one or more motions for reconsideration are withdrawn, follow the procedures outlined in ¶ 104b(3), but substitute the date that the Board received the notice of withdrawal of the motion for the date that the Board mailed notice of denial of the motion in the calculations.
105 through 109 (Reserved)tc "105 through 109 (Reserved)" \l 5 \n
SECTION X.  (01C2) QUALITY ASSURANCE ASSISTANCEtc "SECTION X.  (01C2) QUALITY ASSURANCE ASSISTANCE" \f C \l 1 \n
110.  ROLE OF (01C2)tc "110.  Role of (01C2)" \f C \l 2.

See BVA Directive 8460, ¶ 5c(7).

111.  QUALITY ASSURANCE REVIEW OF BVA DECISIONS AND REMANDS RESPONDING TO COURT REMANDStc "111.  Quality Assurance Review of BVA Decisions and Remands Responding to Court Remands" \f C \l 2  

a.  “Error” Definedtc "a.  Error Defined" \f C \l 3.  For purposes of this paragraph, an “error” is defined as failure to comply with the court’s remand instructions; failure to comply with precedent decisions of courts of competent jurisdiction issued before the Board decision or remand under review was signed; failure to comply with “regulations of the Department, instructions of the Secretary, and the precedent opinions of the chief legal officer of the Department,” see 38 U.S.C. § 7104; failure to recognize and discuss in the decision the credibility of evidence of record that, if found credible, would change the outcome of the decision; grammar, punctuation, or spelling that is inconsistent with standard American English usage; failure to include elements required by 38 U.S.C. § 7104(d) in a decision; and failure to follow formatting or style conventions specified by Chairman’s memoranda or Board directives or handbooks.  “Errors” do not include differences of opinion between (01C2) personnel and Board members on matters of adjudicative judgment such as interpretation of the law (except where the interpretation is well-settled by precedent court or General Counsel opinions), differences of opinion about the application of the law to the facts, or differences of opinion about the weight and credibility of the evidence.

b.  Predispatch Reviewtc "b.  Predispatch Review" \f C \l 3.  (01C2) will review all remands and decisions by Board decision teams responding to remand by a court of competent jurisdiction prior to dispatch of such Board remands and decisions.  In addition to an error review, the reviewing (01C2) staff member will determine whether a precedent court decision affecting the case has been issued since the Board’s remand or decision was prepared.  The review will be recorded on a form prescribed by the Senior Deputy Vice Chairman.

c.  Decisions or Remands With no Significant Errorstc "c.  Decisions or Remands With no Significant Errors" \f C \l 3.  If referral is not required, (01C2) will send the Senior Deputy Vice Chairman (012) a copy of the record of review, update the tracking system as required, and send the file to the Administrative Service for dispatch of the decision or remand.

d.  Decisions or Remands Containing Errorstc "d.  Decisions or Remands Containing Errors" \f C \l 3.  If errors are found, or if the case is affected by a new court decision in a way that makes revision of the Board’s decision or remand desirable, (01C2) will refer the complete file, with the record of review describing the reason for the referral, to the Senior Deputy Vice Chairman (012).  When the file is returned by the Senior Deputy Vice Chairman with instructions to release the decision or remand, the (01C2) staff will update the tracking system as required and send the file to the Administrative Service for dispatch of the decision or remand.

e.  Superior Decisions or Remandstc "e.  Superior Decisions or Remands" \f C \l 3.  (01C2) will forward a photocopy of any decision or remand judged to be especially meritorious or significant to the Senior Deputy Vice Chairman (012) and/or the Chief Counsel (01C).

112.  FURNISHING COURT COMMENTS FOR CONSIDERATION IN QUALITY ASSURANCE ACTIVITIEStc "112.  Furnishing Court Comments for Consideration in Quality Assurance Activities" \f C \l 2
(01C2) will provide the Senior Deputy Vice Chairman with copies of all opinions or orders by courts of competent jurisdiction that include comments about the quality of Board decisions generally, or specific comments about the quality of a particular Board decision.  The Routing and Transmittal Slip (Optional Form 41) forwarding the copy of the court opinion or order to the Senior Deputy Vice Chairman should note that the opinion is being referred for use in the Board’s quality assurance program, cite the page number(s) upon which the favorable or unfavorable comments appear, and note the name(s) of the Board member(s) who signed the Board decision in question.

113.  COMPILATION OF COURT DISPOSITION STATISTICStc "113.  Compilation of Court Disposition Statistics" \f C \l 2
a.  Recording the Datatc "a.  Recording the Data" \f C \l 3.  When (01C2) receives opinions or orders from the Court remanding, affirming, or reversing a Board decision, the data entered into the (01C2) tracking system concerning each individual case shall include the following, in addition to any other appropriate data:

· The name(s) of the Board member(s) who signed the decision appealed to the Court.

· The number of the decision team to which each such member is assigned.

· The disposition (remanded, affirmed, reversed) of all issues before the court by general type of issue (e.g., service connection, increased rating, waiver of indebtedness, education, entitlement to medical expense reimbursement, etc.).

· The reasons for remand, if applicable.

b.  Reportstc "b.  Reports" \f C \l 3.  (01C2) will provide data to the Assistant to the Senior Deputy Vice Chairman for use in compiling reports showing Court disposition statistics in the form, and at intervals specified by, the Senior Deputy Vice Chairman.
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