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M-2, Part I, changes 2 through 5 through 9, 11, 12, 13, 14, 186, 18 through 21, 25, 30, 32 through 40,
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il 10-68-31°
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Il 10-82-53 de facto by chg. 74
11 10-83-7 by chg. 74
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10-82-215 by chg. 75
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10-85-16 by chg. 78
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R&P 6203
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inst. 1-D
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The following material is rescinded insofar as it pertains to this manual.
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M10-3, par. 115h
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CHAPTER 28. MEDICAL REVIEW OF TORT CLAIMS

28.01 INTRODUCTION

Title 38 CFR 14.605(b)(3) states, in part, “In medical malpractice cases the District Counsel may refer the medical
records and statements to the District Medical Director for review and for professional opinion or guidance.”

28.02 PURPOSE
To provide guidance for implementing the above regulation,
28.03 RESPONSIBILITY

a. Once a SF 95 (Claim for Damage, Injury, or Death) is filed, it becomes the responsibility of the District Counsel to
investigate the facts of the incident giving rise to the complaint and to prepare the documents for use by the Department of
Justice on which settlement or legal defense can be based. It is the responsibility of every member of DM&S to provide the
District Counsel with facts and opinions required to fulfill their legal obligation. The duty to furnish information and
testify freely applies equally to all VA health care personnel. It should be noted that this requirement applies to part-time
personnel as well as full-time personnel. It also applies to full-time VA residents and medical students and part-time
residents when on rotation at a VA facility.

b. During interviews {or formal depositions), health care personnel should be as accurate as memory permits. It is very
important that District Counsel be provided with all the facts in order for them to effectively represent our interest and re-

spond to our needs.

c. Frequently, the District Counsel will seek an evaluation of the case by a medical expert within the same medical
district. The question most frequently asked will be whether VA personnel failed to provide the usual and customary
standard of care required under similar circumstances. The expert’s clear, open, objective, and complete response to this
question s critical to the determination of the defensibility of the claim. The Medical District Director together with
District Counsel will determine the best available sources for such expert opinion. The geographical location of medical
experts should not be a deterrent to their selection, For example, they may be outside the VA; or, in rare circumstances,
they may be located within the medical center where the incident occurred. The final decision to seek such opinion from
any available source must remain with the District Counsel.

28.04 SUMMARY

Efficient settlement or defense of claims against the VA alleging medical negligence can be accomplished only by fully
cooperative efforts among members of DM&S, General Counsel and the Department of Justice. Difficulties arising during
the handling of any claims should be brought to the immediate attention of the ACMD for Clinical Affairs through the ap-
propriate Regional Director (10BA__/11M) in order to effect prompt resolution.
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Department of Medicine and Surgery M-2, Part |
Veterans Administration Change 79
Washington, DC 20420

August 15, 1986

Part 1, “General,” VA Department of Medicine and Surgery Manual M-2, “Clinical Afféirs,” is changed as follows:

NOTE: The purpose of this change is to implement regulations that state, in part, “In medical malpractice cases the
District Counsel may refer the medical records and statements to the District Medical Director (sic) for review and for pro-
fessional opinion or guidance.”

-

o
Page xi: Delete “CHAPTER 28. (Reserved.)” and insert the following:

“CE—/IAPTER 28. MEDICAL REVIEW OF TORT CLAIMS

o

%8.0/1/”ENTRODUCTION ................................................................................................................. 28-1
28.02 PURPOSE 1evovvoeeeeoeoeeseoeo et ee s e s e st ss et bsaes s ss et e s st e s e s s s se s s et e s e oo eoe e et e s eres s 28-1
28.03 RESPONSIBILITY wevooeeoeeeeeseeee oottt 28-1

- / 28-17
28.04 SUMMAB/Y .......................... P PO PPN -

Page 28&1:45&1 this page attached:

RESCISSIONS: Circulars 10-84-i’00 and 10—85-132.

JOHN W, DITZLER, M.D.
Chief Medical Director

Distribution: RPC: 1024
D

Printing Date: 9/86
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