
Secretary's Annual Reports — just a narrative of the numbers and a chart. 

Comptroller General Report to Congress July 1954, focuses on Comp & Pen, doesn't look promising. 
American Law of Veterans, Lawyers Co-operative Publishing Co, 1946, has a 5 page section on Appeals. Attached document ending in 5442 

The Provision of Federal Benefits for Veterans: An Historical Analysis of Major Veterans' Legislation, 1862 — 1954. No index entry for Board of Veterans Appeals, nor for Appeals. Generally reviewed the book and didn't see anything relevant. 

Handbook for Servicemen and Servicewomen of World War II and Their Dependents, Including Rights and Benefits of Veterans of World War I and Their Dependents. This is a House Document which was published in every Congress for some number of years. I have 1943 and 1946. It is in a question and answer form. Question 229(1941) and Question 189 (1946) asks about recourse for a claimant whose claim has been denied. Attached document ending in 1235 - 1946; 1222 — 1943. 

There is a December 15, 1955, pamphlet from Veterans' Administration, No. 44. There is a discussion of appeals, relevant pages attached as document ending in 20142. 

There is a 1948 Manual which was a House Document. Again the portion which is indexed to appeals is attached as 20149. 



AMERICAN 
LAW of VETERANS 

.1N ENCYCLOPEDId OF THE RIGHTS 

,1ND BENEFITS OF 1/ETER/INS OF 

WORLD IP/IR II .1ND THEIR DE-

 

PENDENTS, WITH ST;1TUTES, 

REGUL.4TIONS, FORMS, 

‘1,VD GUIDE TO 

PROCEDURE 

4 

BY 

ROBERT T. KIMBROUGH 
AND 

JUDSON B. GLEN 
Or THE PUBLISHER'S EDITORIAL STAFF 

THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 
ROCHESTER, NEW YORK 

1946 



Cite as Am Vet § 

The A MI:With 
rights, and privil 
War II and the: 
and the rights a 
are in some deg: 
Ihe several state 
dix C. This wor 
ration based on 
aml benefits, the 
tal and court de 
ject. 

A speeial eir0r 
as elear and its a 
is intended for t 
It is eneyeloped 
treatise that is e 
lion of veterans' 
riently augment 
the most exaetit 
in view that the 
incinded in the 
nlationsl relatin 
are usually relit 
legal enactment 

Matters of prl 
hi tJw assumpt 

with the porticu 
edit: instructioni 
anti prosecute el; 
I liefir I1 form: 

I In this mime 
lot. out the dirt 

..ratts* Regulation 
tIii ordinary reg 
lie Veterans' At 
flier have all beet 
dent and sulanitt 
..eetly enacted by 
er are merely al 

• .1. I 
•• av I lira' IbIllTrOxr 

...r are highly 
• ...et tt,nally . 

I I  

Copyright 194:, 

bv 

'the Lawyers Co-operative Publishing Company 

ti! 



CONTENTS 
FOREWORD p. 
CONTENTS, p. vii. 
TABLE OF ABBREVIATIONS, p. x 

I. GENERAL PROVISIONS AND PRINCIPLES GOVERNING VETERANS' BENEFITS (;;§ I 56. Deluded outline. p. viii), p. 1. IL ADMINISTRATION or BENEFITS BY VETERANS' ADMINISTRATION: CLAIMS, PRACTICE AND PROCEDURE (§§ 57-181. Detailed outline. 
• 

p. ix), p. 13. 
III. DISCHARGE; RIGHTS, DUTIES, AND STATUS UPON RELEASE FROM SERVICE (§§ .182-202. Detailed outline, p. xiii), p. 127. IV. PAYMENTS AND SETTLEMENTS UPON DISCHARGE OR RELEASE FROM SERVICE LA 203-237. Detailed outline, p. xiii), p. 119. V. EMPLOYMENT RIGHTS AND PREFERENCES (§§ 238-292. Detailed mit-p. xiv), p. 189. 
VI. UNEMPLOYMENT BENEFITS (§§ 293-316. Detailed outline, p. xv), p. 223. VII. EDUCATION, TRAINING, AND REHABILITATION (§§ 317-385. Detailed outline, p. xvi), p. 235. 

VIII. LOANS (§§ 386-162. Detailed outline, p. xviii), p. 271. IX. INSURANCE (§§ .1133-562. Detailed outline, p. xis), p. 347. X. PAYMENTS AND SETTLEMENTS UPON DEATH IN SERVICE (§§ 563-576. Detailed outline, p. xxii), p. 179. 
XI. BURIAL OF SERVICEMEN AND VETERANS (.§§ 577-590. Detailed out-line, p. xxii), p. 491. 

XII. PROPERTY, EFFECTS, AND ESTATES OF SERVICEMEN AND VET-ERANS ($ 600-615. Detailed outline, p. xxiii), p. 511. XIII. PENSIONS AND COMPENSATION 10 646-779. Detailed outli»e, p. xxiv), p. 535. 
XIV. RETIREMENT PAY (0 780-80). Detailed outline, p. .v.xvii), p. 629. XV. HOSPITAL, MEDICAL, DENTAL, AND DOMICILIARY CARE; PROS-

 

THETIC APPLIANCES AND AIDS TO BLIND (§§ 802-852. Detailed outline, p. xxviii), p. 643. 
XVI. RIGHTS RELATING TO TAXES AND FEES; EXEMPTION AND RELIEF 0§ 853-86(3. Detailed outline, p. xxix), p. 679. XVII. PROTECTION AGAINST LEGAL PROCEEDINGS AND FORFEITURES; CIVIL RELIEF ACT (0 867-911. Detailed outline, p. xxix), p. (389. XVIII. MISCELLANEOUS BENEFITS, PREFERENCES AND RIGHTS (§§ 912-045. Detailed outline, p. xxx), p. 721. 
XIX. CRIMES AND PENALTIES (§§ 946-954. Detailed outline, p. xxxi), p. 747. APPENDIX A. FEDERAL STATUTES, p. 755. 

APPENDIX B. VETERANS' REGULATIONS, 1). 999. APPENDIX C. SUMMARY OF STATE LAWS, p. 1031. APPENDIX D. ADDRESSES: LISTS OF OFFICES AND AGENCIES CONNECTED WITH VETERANS, p. 1149. INDEX, p. 1163. 

VI' 



[CAN LAW OF VETERANS 
11 11, 2-m0111104.41. 
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79. • teNifilI pl i1111 uJ Death from .11):..•nre. :4 SO. Proof of Discharge. 

3. ( ouVrEiccLAin, SETOpV. OR RECOI•PRENT. SI. Generally. 
§ :42- Claims of Government Whieh Nap Be ilaAis of seta'. Caunter-

 

claim or Withholding. 
.1. .1 D.wirtenvoN OP CLAM. 

§ ti3. Generally. 
§ $4. Notice to Claimant of Disposition of Claim. 5. FINALITY AND CONCLCsiVENEss oP DECDsION; REVIEw RV eol*RTS. § 85. Generally. 

Actions in Courts, Generally. § 87. Mandamus. 
§ 88. Senpe and Limitations of Mile Against roar( Action. 6. REOPENING OR RECONSIDERATION OE el.ACM ON NEW WIDEN( REVISION OP DECISION. § 39. Generally. 

7. APPEALS. 
a. IN GENERAL, 

§ 90. Grorrally; Mailers grdzjeet to Review. § 91. Rug/di/T. (Mier of Reriew Adraneeno nt of !fearing. h. lioAR0 OP VETERANS' APPP.ALS. 
§ 92. Generally; Creation and Composition of Board. § 93. Jurisdiction of Board; Finality and Reopening of Decisions. C . APPLICATION FOR REVIEW. § 94. Generally; Time and Manner of riling. § 93. Ll/ego/ions, Form and Contents. § 90. Simultaneously Contested Claims. d. WIT° MAY APPEAL; EFFECT 05 ADMINISTRATIVE APPEAL. § 97. Generally; Claimant, Guardian or Representative. § 98. Appeal by Veterans' Administration Officer. § 99. -Effect of Administrative Appeal; Merger in Veteran's Appeal. PAYMENT OP CLAIMS OR BENEFITS; RECOVERY BACK. § .100. Generally. 

§ 101. Time, Medium and Manner of Payment. § 102. Recovery Rack or Waiver of Unauthorized Payment. § 103. Liability of Disbursing or Certifying Officer for Unauthorized Payment. 
D. R moms AND FILES; CONFIDENTIAL CRARAtTERZ DISCLOSURES. I. IX (IF.NERAL. 

§ 104. Generally. 
lltser.ovuttEn. 

§ 105. Generally. 
§ 106. Of Military Record. § 107. Of Lists or Addresses. § 108. Of Genealogical Information. § 109. To Claimants, Their Representatives and Parnilies. § 110. To Courts, Generally. 
§ 111. -In Inquest Proceedings. § 112. To Courts and Police Officers in Criminal rases. § 113. To Public Officials and Institutions, and Governmental Agencies. § 114. To Representatives of Organizations. § 115. To Physicians and Hospitals. 

X 

C. 

2. 

II. D--- von 1111Its 

\ I 

2. 

:3 

d. 

a.  

4. f; 

b. 

e. 

§ 
d. 



II. ADMINISTRATION, CLAIMS AND PROCEDURE §§ 82,83 
§ 82. Claims of Government Which May Be Basis of Setoff, Counterclaim or Withholding.—The type of government claims which may be asserted by way of setoff or counterclaims are mentioned in the statute discussed in the next preeeding section. The statute rendering veterans' benefits immune from cred-iior process has been held to apply to claims of the United States against the veteran, ,. xeept the class of claims expressly excepted.' Hence, the United :tates was held not to be entitled to setoff. against snms awarded a veteran as lability compensation, or to withhold from payments of such compensation, ;11  los due the United States from the veteran on account of a fine imposed up-

 

i he veteran in a criminal prosecution.' 

4. ADJUDICATION OF CLAIM 
§ 83. Generally.—The adjudication of claims for benefits under laws ad-ministered by the Veterans' Administration will be made by the proper divi-sion, unit, officer, or board in the office having jurisdiction of the claim." The adjudieation division in each Regional Office or facility, under the direction of an adjudication officer, is responsible for the preparation and adjudication of claims for disability and death pension and burial allowances.7  The author-ization unit has jurisdiction over the determination of basic eligibility for monetary benefits, the development of claims, the adjudication of all claims upon completion of rating actions, the maintenance of such follow-up proce-dure as may be necessary, and the adjudication of such matters as may be as-signed to it by the Central Office.' The rating boards are vested with author-

 

eats be insurance payable by reason of yearly renewable term or United States novernment life (converted) insurance is--melt by the United States, the exemption herein provided shall be inapplicable to indebtedness existing against the partic-ular insurance contract upon the maturity 
I If which the claim is based, whether such indebtedness be in the form of liens to .A.eure unpaid premiums, or loans, or in-terest on such premiums or loans, or in-debtedness arising from overpayment of dividends, refunds, loans, or other insur-ewe benefits." 38 USC, § 45-1a, supra. 

4  MeElhaney v. United States (1944) lot Ct Cl 286. 
It was stated in the majority opinion in ‘lele.lhaney v. United States (1944) 101 1.2 286: "That Act plainly manifests the purpose of preserving for the support id' the veteran all benefits under the . . . whatever his financial obligations or desires. It makes them nonassignable, exempts them from taxation, and makes them immune from all creditor process. obviously claims of the United States eisme as much within the purpose of the •datitte—to preserve the benefits for the ;upped of the veteran—as tho claims of private creditors, and, therefore, although mho sovereign was not expressly named, it would seem its claims would be included therein. It was evidently so intended be-

 

Wetj-5  

cause the benefits are made expressly ex-empt even front the sovereign's claim for taxes. If exempt from such a claim, it would seem they would he exempt from all. Indeed the Act provides for only ono demand to which they are subject, that is one due the 'United States arising an-der such laws,' to wit, the veterans' bene-fit Acts. This is the only exception made. Under a familiar maxim, it is to be pre-sumed that no other one was intended." 
McEllianey v. United States (1944) 101 Ct Cl 286. So, where a veteran had been awarded certain monthly sums as disability compensation, and was entitled to receive the same except insofar as the United States had a right to a setoff on account of a fine imposed upon the vet-eran for the violation of the White Slave Act, the application, by direction of the Comptroller General, of the accrued awards toward the payment of the fine, was held to be unauthorized, and the vet-eran was held to be entitled to recover the nmount of the awards in an action in the Court of Claims. Ibid. 

As to the jurisdiction of the Central Office and the Regional Offices respective-ly, of the Veterans' Administration, see §§ 64, 66, supra. 
733 CFR, § 2.1003. 
838 CFR, § 2.1004 (Cum Supp). 

65 
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§§ 84, 85 AMERICAN LAW OF VETERANS 
ity to determine questions of service connection, to determine the necessity for and type and sufficiency of examinations and re-examinations; to determine and evaluate the disability resulting from each and all diseases and injuries, and to perform certain other duties.9 

§ 84. Notice to Claimant of Disposition of Claim.—In every instance where a claim is disallowed, the veteran or his duly authorized representative will be notified of the action taken.'° 

5. FINALITY AND CONCLUSIVENESS OF DECISION; REVIEW BY COURTS 
§ 85. Generally.—Federal statutes provide that, notwithstanding any other provisions of law, except as to claims for Government and National Service life insurance," the decisions of the Administrator of Veterans' Affairs-on any question of law or fact concerning a claim for benefits or payments under any act administered by the Veterans' Administration, shall be final and conclu-sive, and that no other official or any court of the *United States shall have power or jurisdiction to review any such decisions.12  Congress has the power to make the decisions of the Administrator final and conclusive." 
A decision of a rating board of the Veterans' Administration is given final-ity by administrative regulations." 
38 CFR, § 2.1005 (10 Fed. Reg. 2479; effective March 3, 1945). 

1038 CFR, § 3.1200. in all cases in which a claimant appears personally be-fore a rating board, he will be informed of the decision reached and the reason therefor. He will also be advised upon completion of adjudicative action of the result and provisions thereof, and his en-titlement or nonentitlement thereunder, as well as of his right to appeal. 3S CFR, § 2.1007 (Cum Supp). While a failure to receive written notice of right to appeal, and of time therefor, will not extend the time for filing an appeal, it will not pre-clude an administrative review in a meri-torious case upon a proper authorization. Ibid. 
11  In this connection, see §§ 540 et seq, infra. 
1238 USC, § lla- 2 (October 17, 1940, chap. 893, § 11, 54 Stat. 1197). 
Public Law No. 2, 73d Congress, pro-vides that all decisions rendered by the Administrator of Veterans' Affairs under ,the provisions thereof or the regulations issued pursuant thereto shall be final and conclusive on all questions of law and fact, and that no other official or court of the United States shall have jurisdiction to review by mandamus or otherwise any such decision. 38 USC, § 705 (March 20, 1933, chap. 3, title I, § 5, 48 Stat. 9). 
Another statute specifically provides that, except in insurance eases, a finding a death made by the Administrator of 

66  

Veterans' Affairs, based on the presump-tion arising from seven years' unexplained absence, shall be final and conclusive. :Di 
'CSC, § 32a (June 5, 1942, chap. 351, 51; 
Stat. 325). 

The decision of the Administrator of Veterans' Affairs. concerning a claim for benefits or payments under any act ad-ministered by the Veterans' Administra-tion, is final and conclusive. United States v. Judewiez (1942; DC) 45 F Stipp 787. And see United States v. Scott (1885; CC) 25 F 470; United States v. Brownley (1940; DC) 34 F Supp 923. See also § 86, infra. 
13  Van Horne v. Hines (1941; App DC) 122 F2d 207 (writ of certiorari denied in (1941) 314 US 689, 86 L ed 552, 62 S Cl 360). And see Ex parte Rickell'a Estate (1930) 158 Md 654, 149 A 446. See also § 86, infra. 
14  38 CFR, § 2.1008, provides that the decision of a duly constituted rating board, in a ease properly before the board, will be final and binding upon all field offices of the Veterans' Administration and not subject to revision except by duly constituted appellate authorities, or as provided in § 2.1009. And 38 CFR. § 3.-

1330 provides that a decision of a rating board unappealed within one year shall be final. 
The circumstances under which a revi-

sion of rating board decisions may be had are outlined in 38 CFR, Cum Stipp. § 2.-1009. 
Wet) 
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ADMINISTRATION, CLAIMS AND PROCEDURE §§ 86,87 § 36. Actions in Courts, Generally.0-- -The decisions of administrative MR-
..ers in cmmeetion with pensions were held to he beyond the scope of judicial 
review long before the enactment of the statutes now in force.' Under the 
present Federal statutes now in effect.12  decisions of the Veterans' Administra-
tion upon questions concerning pensions, compensation allowances, and spe-
cial privileges, all of which are gratuities, are final and not subject to judicial 
review." 

The statutes have the effect of depriving the Federal courts of any jttrisdic-
I ion over decisions of the Administrator of Veterans' Affairs, and extend to 
every final decision of the Administrator in relation to benefit payments in 
t he nature of gratuities.° As to gratuities payable to veterans, Congress has 
t his power to' deny judicial review of the decisions of the Adininistrator.° 
The stlitutes are held to preclude judicial relief from decisions of the Adminis-
rator, even where such decision is wholly unsupported by evidence, wholly 

dependent upon a question of law, or clearly arbitrary or capricious.' § 87. Mandamus.—It is well settled, of course, that the courts have the pow-
er to issue the writ of mandamus to compel administrative bodies, boards, and 
commissions to act and to exercise their powers and perform their plain min-
isterial duties.2  It was formerly held that while the courts would not control 
the exercise by the Commissioner of Pensions of his discretionary powers, it 
would compel the performance of purely ministerial duties.3  Under the pres-

 

"The subject of suits in court on Na-tional Service lifo insurance is discussed in sections 540, et sery, infra. 
12  United States ex rel. Dunlap v. Black ( Iss3) 128 US 40, 32 L ed 354, 9 S Ct 12; Itaily v. United States (1881) 17 Ct CI 144; Stokely v. De Camp (1849) 2 Grant ''its (Pa) 17. 
As stated by the court in United States v. Scott (1885; CC) 25 P 470: "Nothing 1!4 plainer than that the Interior Depart-ment is a special tribunal of judicial or quasi judicial powers appointed by law to Awed:tin awl determine all facts, and to adjudi,•ate and allow a pension to the par-t y entitled, and that its action is final and .meclasive." 

The general subject of judicial review decisions, on merits, of claim upon pith-lie pension fund, including pensions to veterans, is treated in an annotation in Ill .11R 1408. 
11:18 USC, §§ lla-2, 705. See § 85, su-pra. 

12  United States v. Robinson (1939; CCA Mb) 103 P24 713. 
13  Van Home v. Hines (1941 App mg) 122 F2d 207 (writ of certiorari .toiled in (1941) 314 US 689, 86 L ea 552, . s Ct 360). The court said: "There .-an be no doubt that veterans' benefits gratuities and establish no vested efhis in the recipient. . . . And this 'ming so, such benefits may be withdrawn it any time by act of Congress, and to  

make the withdrawal effective, Congress may in turn withdraw jurisdiction from the courts over decisions of the Admin-istrator in relation thereto." And it was held not to be of any consequene,e that the act became effective after the trial in the court below and during the pentlen-ey of the appeal. To the same effect is Smith v. United States (1936; CCA 8th) 83 P2d 631. 
It was stated by the court in Lynch v. United States (1934) 292 US 571, 78 L ed 14:34, 54 S Ct 840, that the purpose of 38 USC, § 705 appeared to have been to re-move the possibility of judicial relief in that class of cases involving gratuities to veterans, even tinder the special circum-stances suggested in Crouch v. United States (1924) 266 US 180, 69 L ed 233, 45 S Ct 71; Silverschein v. United States (1924) 266 US 221, 69 L NI 256, 45 5 Ct 69; and United States v. Williams (1929) 278 US 255, 73 L ed 314, 49 S Ct 97. "Barnett v. Hines (1939) 70 App DC 217, 105 nil 96 (writ of certiorari denied in (1939) 308 US 573, 34 L ed 480, 60 S Ct 38); Van Horne v. Hines (1941; App DC) 122 PM 207. See also § 85, supra. 'United States v. Mroch (1937; CCA 6th) 88 P24 888. 234 Am Jur, Mandamus, §§ 126, 127: 3  34 Am Jur, Mandamus, § 153. At the time when the Commissioner of Pensions was in charge of the administra-tion of pension affairs, it was settled by 
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§ 88 AMERICAN LAW OF VETERANS 

cut statutes,* mandamus will not lie to review, control or upset the decisions 
of the Administrator of Veterans' Affairs. Mandamus will not lie to compel 
the Administrator to resume payment of benefits to a veteran, although the 
stoppage thereof was wrongful.° 

§ 88. Scope and Limitations of Rule Against Court Action.'—Finality and 
conclusiveness are accorded decisions of the Administrator by state courts as 
well as by Federal courts, By treating as conclusive the decisions of the Ad-
ministrator, state courts avoid "the absurdity of the state courts attempting 
to interfere in a field where the Federal courts have been precluded".° And 
a state court may refuse, by indirection, to review or re-examine a decision 
of the Administrator by adjudicating the right to veterans' benefits as be-
tween two individual litigants or by enjoining one of the litigants from claim-
ing the benefit.° The decision of the Administrator as to the unlawfulness of 
the Supreme Court that mandamus would 
not lie to compel him to allow a pension 
claim, where he did not refuse or fail to 
act, but decided adversely to the claim-
ant. United States ex rel. Dunlap v. 
Black (1888) 128 US 40, 32 L e(1 354, 9 
Ct 12. The court said: "Whether if the 
law were properly before us for consider-
ation, we should be of the same opinion, 
or of a different opinion, is of no conse-
quence in the decision of this case. We 
have no appellate power over the Commis-
sioner, and no right to review his decision. 
That decision and his action taken there-
on were made and done in the exercise 
of his official functions. They were by 
no means merely ministerial acts." 

Where, however, the Secretary of the 
Interior overruled the decision of the Com-
missioner of Pensions, and decided that 
the claimant was entitled to pension, it 
was held that mandamus would lie to com-
pel the Commissioner to carry out the de-
cision of his superior. United States ex 
rel. Dunlap v. Black (1888) 128 US 40, 32 
L ed 354, 9 S Ct 12. 

38 USC, §§ lla-2, 705. Sec § 85. 
supra. 

'Van Horne v. Hines (1941; App 
DC) 122 F2d 207 (writ of certiorari 
denied in (1941) 314 US 689, 86 L ed 552, 
62 S Ct 360). 
' Under a prior statute, no court might 
control the action of the Administrator of 
Veterans' Affairs by mandamus, in the 
absence of capricious or arbitrary rulings. 
United States ex rd. Bowling v. Hines 
(1931) 60 App DC 180, 50 F2d 330. 

It was held in Hines v. United States 
(1939) 70 App DC 206, 105 F2d 85, that 
where nothing remained to be done by the 
Administrator except the purely ministe-
rial duty of making payments to a vet-
eran, that duty could be commanded by 
mandamus. And mere ministerial duties of  

the Administrator of Veterans' Affairs, en-
joined upon him by statute, were held to 
be enforceable by mandamus, at 'past in 
so far as they relate to government insur-
ance, which may be made the subject of 
court action. United States ex rel. Lyons 
v. Hines (1939) 70 App DC 36, 103 P2d 
737, 122 A LR 674. 

But it was observed in Van Horne v. 
Hines (1941; App DC) 122 F2d 207, 
that 38 USC, § 11a-2, supra, was ap-
proved about a year and a half after the 
decision in Hines v. United States, supra, 
was sponsored by the Veterans' Adminis-
tration, and was clearly intended to stop 
the gaps created by that decision. 

As to the distinction between mere 
ministerial acts and decisions or acts in-
volving judicial discretion, as regards the 
jurisdiction of court:4. see § 87, supra. 

7  See Corkum v. Clark (1928) 263 Mass 
378, 161 NE 912. 

°Re Rosa's Estate (1939) 172 Mise 808, 
16 NTYS2d 285. The surrogate pointed out 
that "questions involving the determina-
tion of the Federal department, made final 
and conclusive by Federal statutes are 
not justiciable in the courts of this siatit". 

9  It was held in Corkum v. Clark (192k) 
263 Mass 378, 161 NE 912, that. the ques-
tion whether one claiming a pension as 
the widow of a war veteran was entitled 
thereto was a matter exclusively within 
the jurisdiction of the Federal adminis-
trative officers and that a litigant could 
not obtain relief in the state court from 
a decision of the Veterans' Bureau and 
the Commissioner of Pensions that the 
plaintiff was not the lawful widow of the 
veteran. And the court held that as it. 
could not do this directly, it could not do 
so by indirection through enjoining the 
defendant from making a claim for the 
pension, and that it would be, in sub-
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TT. ADMINISTRATION, CLAIMS ANT) PROCEDURE 5 SO 
payments of benefits to a veteran. alleged to have been made under a mistake 
of fact and of law, has been held to be conclusive in an action in a state court 
to reeover back such payments.° Towever, where awards of disability compensation due a veteran were with-
held by the Veterans' Administration and were applied, by direction of the 
Comptroller General, upon a fine imposed on the veteran by the United States 
in a eriminal prosecution, on the erroneous theory that the Government had a 
right to set off its claim against the awards, the veteran was held to have the 
right to maintain an action in the Court of Claims to recover the amount of 
he awards." 

6. RF.ni.F.xma Olt RECONS!DERATTON OP CIA IM ON NEW EVIDENCE; REVISION OF DECISION § 89. Generally.—Independently of the right to appea1,11  a claimant may 
procure a reeonsideration of his ebtim on new or additional evidence. Addi-
tional material and pertinent evidence may be submitted within the appeal 
period, and if submitted, will be considered by the rating agency of original 
jurisdiction and an appropriate determination made.° New evidence relat-
ing to the same factual basis will be treated as a new claim and will have all 
the attributes thereof.14  The procedure followed in connection with the sub-
mission of new evidence is treated in Veterans' Administration regulations.° stance, as much a review of the decision a u se administrative officers for the court to compel the defendant to account for the ;inns received as pension on the eriiiind that she was not entitled thereto, 34 to adjudicate directly by mandate to the admiuistrative officers respecting the peraon to whom they should make the pa y men ts. 
" Re Rosa's Estate (1939) 172 Misc NYS2d 285. 

. MeElhancy v. United States (1944) lol Ct Cl 286. The court said: "These Arts make the decision of the Adminis-- trntor of Veterans' Affairs final and con-

 

on all questions of law and fact .e .erning a claim for benefits', but plaintiff is not contesting the Administra-tor's decision on his claim for benefits. Ile accepts it and sues on it. What he 41111,5 question is the action of the Admin-ietraior and the Comptroller General in something outside of the veterens' %As, the setting off of amounts admitted-ly due him under those Acts against an r‘traneous demand against him. The fight to decide such a question is not con-ferred on the Administrator." 
"The subject of appeals is treated in 11 90, et seq., infra. 
11  :Is CFR, § 3.1333. The submission of 401.1i1 helel evidence will not, however, ex-;riot the period within which an appeal may he taken, the appeal period in any  

event beginning to run as of the date of notice of the original decision. Ibid. 14  38 CFR, § 3.1201. 
15  38 CFR, § 3.1201, is as follows: "New and material evidence, relating to the same factual basis (such as, in the case of a living veteran, the same disease or in-jury) as that of the disallowed claim, sub-mitted subsequent to the final disallow-ance of the claim will constitute a new claim and have all the attributes thereof; Provided, That the evidence or the ac-companying communication meets the re-quirements as to what shall constitute an informal claim under § 2.1027, and will be handled as follows: "(a) Where the benefits claimed were denied previously by an adjudicating agency or original jurisdiction and where no appeal to the board of veterans' ap-peals has been tiled within the period pro-vided for appeal, or where the benefits claimed were denied previously by a de-cision of the board of veterans' appeals, the claims folder together with the evi-dence will be referred to the appropriate adjudicating agency of original jurisdic-tion which will determine whether the evi-dence is new and material and, if deter-mined to he so. will proceed with adjudi-cation upon the basis of all the evidence. "(b) For the purpose of this section a formal application will not be required, but where informative data comprehend-ed in the questions enumerated in the ap-
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§§ 90, 91 AMERICAN LAW OF VETERANS 
Evidence which is solely cumulative or repetitious in character will not 

serve as the basis for reconsideration of the previous decision. When evidence 
relates to the same specific. fact of which proof was before adduced of a like 
character it is cumulative but not when it relates to a new fact respecting the 
general question or point in issue. To constitute material evidence the facts 
offered must relate and go to the issue, or have a legitimate and effective in-
fluence or bearing on the decision in question." Under certain circumstances, a rating board of the Veterans' Administra-
tion may reverse or amend a decision of that or another rating board." 

7. APPEALS 
a. IN GENERAL § 90. Generally; Matters Subject to Review."—Provision is made for the 

review, by appeal within the Veterans' Administration, of decisions on claims 
within the jurisdiction of the Administration. All questions on claims involv-
ing benefits under laws administered by the Veterans' Administration are sub-
ject to one review on appeal to the Administrator of Veterans' Affairs." In-
terested persons have a right to a review of a Veteran's discharge or dismissal 
from service." 

§ 91. Regular Order of Review; Advancement of Hearing. Cases received 
for review on appeal will ordinarily be considered and decided in regular or-
der, according to their places on the docket. However, for cause shown, a ease 
may be advanced on motion for earlier consideration and determination. A propriate application form are considered essential to further adjudicative action in the claim, the informative data will be re-quired. 

"(c) Awards pursuant to claims com-prehended under this section will be gov-erned by the provisions of § 35.021, effec-tive laws, and § 3.1212 relating to the ef-fective dates of awards based upon origi-nal claims: Provided, That. new and ma-terial evidence received prior to March 19, 1935, will be construed as a claim effec-tive a.s of March 19, 1935, if a request for consideration is submitted within 1 year from the date of receipt of the evidence, or March 19, 1935, whichever is the later date. 
"(d) Decisions of adjudicating agencies of original jurisdiction do not become final until the expiration of the time with-in which an appeal may be filed. Accord-ingly, evidence received prior to the ex-piration of the appeal period will be con-sidered by the adjudicating agency of original jurisdiction and an appropriate determination made." 

16  38 CFR, § 3.1203. 
17  38 CFR.. § 2.1009. This regulation provides that no rating board will reverse or amend, except upon new and material evidence, a decision rendered by the same or any other rating board, or by any ap-

  

pellate authority, unless such reversal or amendment is clearly warranted by a change in law or by a specific change in interpretation thereof specifically provid-ed for by the Veterans Administration. There may be such reversal or amendment, where it is obviously warranted by a clear and unmistakable error shown by the evi-dence in the file at the time the prior de-cision was rendered. The procedure fol-lowed by the Veterans' Administration in such a review or revision is treated in considerable detail in this regulation. Is Questions as to review by courts of decisions of the Administrator of Veter-ans' Affairs. are treated in sections 85 et seq., supra. 
19  Vets Reg No. 2 (a), Part II, par. II. Such appeals are heard by the Board of Veterans Appeals at the Central Office of the Veterans' Administra -tSee §§ 93 et seq., infra. 
It is provided in SS USC, ha (July 3. 1930, chap. 863, § 2, 46 Stat. 1016), that "all final decisions or orders of any divi-sion, bureau, or board in the Veterans' Administration shall be subject to review, appeal, by such Administrator". 20 Reviews of the types and grounds of discharges are conducted by the War and Navy Departments, respectively, and are treated in sections 196 et seq., infra. 70 



ADMINISTRATION, CLAIMS AND PROCEDURE §§ 92,93 motion for advaneement will be granted only in eases involving the interpre-
tation of law of general application affecting other claims, or for other sulli-
eient eause shown.' 

b. BOARD OF VETERANS' Aprv.ALs § 92. Generally; Creation and Composition of Board.—A Board of Veter-
mis' A om•alti has been created under the administrative control and supervi-
qien of a chairman directly responsible to the Administrator of Veterans' Af-
fairs. The law provides that the Board shall be composed of a chairman, a 
dee chairman, and not more than thirty associate members, and such other 
praessional, administrative, elerieal, and stenographic personnel as may be 
neressary in conducting hearings and considering and disposing of appeals. 
Members of the Board, including the chairman and the vice chairman, are ap-
pointed by the Administrator with the approval of the President.' The chairman is authorized to divide the Board from time to time into sec-
tions of three members, to assign the members of the board thereto. and to des-
i tritate the chief thereof. A regulation governs the procedure of the Board 
and the manner of its deliberations.s The determination of the section, when 
1111:1 ii mously cone.urred in by the members of that section, constitutes the final 
determination of the Board, except that the Board, on its own motion. may 
correct an obvious error in the record, or may, upon the basis of additional 
offieial information from the War or Navy Departments, reach a contrary con-
e usion.4 

§ 93. Jurisdiction of Board; Finality and Reopening of Decisions.—All 
questions in connection with claims under laws administered by the Veterans' 
Administration are subject to one review on appeal to the Board of Veterans' 
A ppeals.'s The Board has general appellate jurisdiction of questions relating 
tit claims under such laws.° The Board has authority to correct errors in con-

 

Vets .R.eg No. 2 (a), Part IT. par. IX. The motion for advancement must set r..rdi succinctly the grounds upon which it i based. Ibid. 
8  Vets Reg No. 2 (a), Part Fl, par. I. 
3  Vets Reg No. 2 (a), Part TI, par. T, pnwides in part as follows: "If a section Al a result of a VIICIIncy or absence or in-dolity of a member assigned thereto to ...rye thereon is eomposed of a number of members less than designated for the We-lton. the chairman may assign other mem-hers to the section or direct the section to vroeeed with the transaction of business without awaiting any additional assign-toeet of members thereto. A hearing ,I..cket shall be maintained and formal .crorded hearings shall be held by such iate member or members as the .bairman may designate, the asso-,iate member Or members being of the ....lion which will make final determina-

 

 in the claim. A section of the board make a determination on any pro-....citing instituted before the board and AI any motion in connection therewith as-

 

• e•neil to such section by the chairman  

end shall make a report of any such de-termination, which report shall constitute its final disposition of the proceeding. The determination of the section. when unanimously emtenrred in by the members of the section, shall be the final determi-nation of the board except that such board ori its own motion may correct an obvi- • oils error in the record, or may upon the basis of additional official information from the War or Navy Department reach a contrary conclusion. In the event of a disagreement among the members of the section the eoneurrence of the chairman with the majority of members of such sec-tion shall constitute the final determina-tion of the board, subject to correction only on a showing of obvious error, or when in the opinion of the board, a con-trary conclusion is justified on the basis of additional official information furnished by the War or Navy Department." 

6  See § 90, supra. 
°Vets Re.g No. 2 (a), Part H, par. IT; 38 CFR. § 30.9800. Exclusive jurisdiction for the review of 71 
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§94 AMERICAN LAW OF VETERANS 
nection with any question .at issue.° 

The several titles of the Servicemen's Readjustment Act of 1944, involving different types of veterans' benefits, are not placed on the same basis so far as concerns the right to appeal. Decisions on questions of basic eligibility are subject to appeal to the Board of Veterans' Appeals, as a matter of right, whether the claim is under Title II, relating to education and training, Title HI, relating to Government guaranty of loans, or Title V, relating to unem-ployment allowances.8  And as to Title IT, relating to education and training, all decisions on claims rendered by agencies of original jurisdiction are sub-ject to appeal as a matter of right and according to the regular appeal ma-chinery of the Veterans' Administration.° However, on questions other than that of basic eligibility, appeals from decisions under Title III -relating to loans, or under Title V, relating to unemployment benefits, are on a different footing. There is no appeal to the Administrator as a matter of right in such cases. Appeals in these cases are allowed only in the discretion of the Ad-ministrator, and he may designate the tribunal or officer to consider such ap-peals." 
When a claim is disallowed by the Board, it may not thereafter be reopened and allowed, except that where subsequent to disallowance new and material evidence in the form of official reports from the proper service department is secured, the Board may authorize the reopening of the claim and may review the former decision." The Board is bound by the regulations of the Veterans' Administration, instructions of the Administrator of Veterans' Affairs, and the precedent opinions of the solicitor of the Veterans' Administration." 

C. APPLICATION FOR REVIEW 
§ 94. Generally; Time and Manner of Filing.—Applications for review on appeal, with certain exceptions," must be filed within one year from the date of mailing of notice of the result of the initial review or determination." If no application for review on appeal is filed in accordance with the regulation within the time limit specified, the action taken on the initial review or deter-mination will become final and the claim will not thereafter be reopened or al-lowed, except under the circumstances discussed above.16 

emergency officers' retirement claims cov-
ered by section 10, Public Law No. 2, 73d 
Congress, is vested in such persons as shall 
he designated by the Administrator of 
Veterans' Affairs. Following initial de-termination, the same rules and regula-
tions governing applications for review to 
the Administrator of Veterans' Affairs as provided in this regulation will be ap-plied.. Vets Reg No. 2 (a), Part II, par. IV. 

7  38 CFR, § 30.9804, is as follows: "The Board of Veterans' Appeals shall have authority to correct clear and un-mistakable errors in any question at issue. If the board finds a clear and unmistak-able error on any question not at issue. such error will be brought to the attention of the proper service by memorandum from the chairman of the board." 
g Admr Dec 618 (January 12, 1945). Ap-

  

peals in such cases are pursuant to the provisions of Vets Reg No. 2 (a). Ibid. 
Ibid. 

" Admr Dee 618 (January 12; 1945). See, in this connection, divisions VI and VIII, infra. 
11  Vets Reg No. 2 (a), Part II, par. 
12  Ibid. 
18  The exceptions relate to simultaneous-ly contested claims, and are discussed in § 96, infra. 
" Vets Reg No. 2 (a), Part II. par. III. Application for review on appeal, filed with the activity which entered the denial of claim, which is postmarked prior to the expiration of the one-year period, will be accepted as having been filed within the time limit. Ibid. 
"Ibid. The exceptions are discussed in A 93, supra. 
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IL ADMINISTRATION, CLAIMS AND PROCEDURE §§ 95,96 
If application for review on appeal is entered within the specified time lim-

it, a reasonable time thereafter will be allowed, if requested, for the perfec-tion of the appeal and the presentation of additional evidence before a final 
determination or decision is made." 

The application for review must be filed with the activity, board, or unit which entered the denial of the'elaim.12  An application will not be entertained 
unless it is in conformity with the regulation.12  The application may be made 
on a form furnished by the Veterans' Administration." 

§ 95. Allegations, Form and Contents.—The application for review on ap-
peal should he made in writing," and must state the name and service of the 
veteran on whose service the claim is based, together with the number of the claim and the date of the action from which the appeal is taken, and must 
clearly identify the benefit sought.1  The application should contain specific 
assignments of the alleged mistake of fact or error of law in the adjudication 
of the claim. Insufficiency of the application in this respect is a ground for dis-
missa1.2  The appeal may be perfected on a form furnished by the Veterans' 
Adm in istration.2 

§ 96. Simultaneously Contested Claims.—Where there are simultaneously 
contested claims, of which one is allowed and one rejected, the time allowed 
for filing an application for review on appeal is sixty days from the date of 
mailing notice of the original action to the claimant to whom the action is ad-
'verse. In such cases, the Veterans' Administration will promptly notify the 
parties in interest of the action taken.4 

Upon the filing of an application for review on appeal in simultaneously con-
tested claims, all parties other than the applicant for review, whose interests 
may be adversely affected by the decision must be notified of the substance 
thereof, and allowed thirty days from the date of mailing such notice within 
which to file brief or argument in answer thereto, before the record is forward-
ed on application for review.6 

1 

le  Vets Reg NO. 2 (a), Part II, par. HI. 
31  Vets Reg No. 2 (a), Part H, par. III. 
"Vets Reg No. 2 (a), Part II, par. XI. 
13  This form, No. P-9, is set out on page 

125, infra. 

" Vets Reg No. 2(a), Part II, par. V. 
Vets Reg No. 2 (a), Part II, par. VII. 
Vets Reg No. 2 (a), Part II, par. VIII. 

3  See Form P-9, shown on p. 125, infra. 
4  Vets Reg No. 2 (a) Part II, par. X. 

Such notices will be forwarded to the par-
ties in interest to their last known ad-
dress of record, and will invite attention 
to the fact that application for review 
will not be entertained unless it is filed 
within the sixty-day period. Ibid. 

Effect of interruption of mail service. 
While this regulation technically requires 
a deposit of notice in the mails, this pro-
cedure may be dispensed with where the  

peison to be notified resides in a country 
to which mails cannot be delivered, be-
cause it is enemy territory or is occupied 
by enemy forces (for example, the Phil-
ippine Islands during the Japanese occu-
pation thereof). The deposit of notice in 
the mail in such a case would serve no 
useful purpose, but would merely result 
in the return of the notice to the Veter-
ans' Administration. The requirement of 
notice under such circumstances will be 
met by placing in the file of the Adminis-
tration a notation that the notice is not 
being mailed because of the interruption 
of mail service. Payment of the allowed 
claim in such case will not be made until 
the expiration of the sixty-day period. 
Admr Dec 494 (July 4, 1942). 

6  This notice is required to be forward-
ed to the last known address of record of 
the parties whose interest may be adverse-
ly affected, and such action will be suffi-
cient evideqce of notice. Ibid. 
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§§ 97-99 AMERICAN LAW OP VETERANS d. WII0 MAY APPEAL; EFFECT OP ADMINISTRATIVE APPEAL § 97. Generally; Claimant, Guardian or Representative.—Application for 
review on appeal may be made in writing by the claimant, his legal guardian, 

or such accredited representative or authorized agent as may be selected by 

him. No more than one organization or agent will be recognized at any one 

time in the prosecution of a claim.° 
§ 98. Appeal by Veterans' Administration Officer.—An application for re-

view on appeal may be made by any member of certain Special Review Boards,7 

and by such officials of the Veterans' Administration as are designated by the 

Administrator of Veterans' Affairs.° 
§ 99. —Effect of Administrative Appeal; Merger in Veteran's Appeal.—An 

application for review on appeal by an official of the Veterans' Administration 

will not operate to deprive the claimant of the right to review on appeals° 

Where. an administrative appeal is entered and there is also entered, prior to 

the release of the ease folder to the Board of Veterans' Appeals, an appeal by 

the claimant or his representative, the administrative appeal will be treated 

as merged in the claimant's appeal, and the ease will be handled accordingly." 
°Vets Reg No. 2 (a) Part II, par. V. 7 See Vets Reg No. 2 (a), Part III. $ Vets Reg No. 2 (a), Part par. VI. Application in such a case must be made within the time limits pointed out in §§ 94, 96, supra. 38 CFR, § 2.1005, is, in part, as follows: "(d) In the event of a dissenting opinion by a rating specialist or a member of the central disability board, no payment will be made based upon the decision, until it has been authoritatively determined whether an appeal will be taken. If ap-peal from any decision is taken by the ad-judication officer, the manager, or the chief, claims division in cases adjudicated by the central disability board, no change in payments, based on the decision ap-pealed from, will be made until a decision is rendered by the Board of Veterans' Ap-peals and the ease file is returned to the appropriate activity. "(e) If it is decided that an appeal is to be taken by the adjudication officer, the manager, or the chief, claims division in central office eases, the claimant or his representative will be promptly informed concerning the question at issue and con-cerning his right of appearance or rep-resentation before the rating board or the Board of Veterans' Appeals. As provided in current adjudication procedure the formal hearing in the field office will be in lieu of a formal hearing before the Board of Veterans' Appeals except in the unusual ease when a special appearance by the veteran or his representative before the Board of Veterans' Appeals may be  

considered necessary. The hearing will not be accepted to serve as a basis for reversal of the majority decision, but such action as may be indicated will be taken where new and material evidence is sub-mitted or where the further development of evidence would appear to be advisable on information submitted by or in behalf of the claimant. A transcribed record of the hearing will be filed. If, upon being• informed of the administrative appeal, the claimant or his representative elects to present additional evidence or argument in support of the administrative appeal, such election will be deemed to be an ap-peal, and the two appeals will be merged and considered in accordance with the pro-visions of § 3.1328." a Vets Reg No. 2 (a), Part II, par. VI. 10 The regulation on this subject, 38 CFR, § 3.1328, is as follows: "If fur ad-ministrative appeal is entered and there is also entered prior to the release of the ease folder to the chairman of the Board of Veterans' Appeals, an appeal by the claimant or his accredited representative, .the administrative appeal will be consid-ered as merged in the claimant's appeal and the case will be handled in accordance. with procedure governing appeals by claimants or their accredited representa-tives. In the event the ease file is re-ceived by the Board of Veterans' Appeals by reason of an administrative appeal, but prior to the rendition of appellate deci-sion in such a case there is received in the Board of Veterans' Appeals an appeal entered by the claimant or his accredited 74 



II. ADMINISTRATION, CLAIMS AND PROCEDURE §§ 100.101 
In the event of an administrative appeal, no change in payments based on 

Ike result of the review or determination will be made until a decision is rend-
ered by the Board of Veterans' Appeals." 

C. PAYMENT OF CLAIMS OR BENEFITS RECOVERY BACK § 100. Generally.-Pensions, insurance, and other allowances and benefits 
provided for by laws administered by the Veterans' Administration, are paid 
by cheeks drawn, pursuant to certification by the Administrator of Veterans' 
A ffairs, by the Treasury Department, and are payable by the Treasurer of the 
fIeited States." Cashiers at Veterans' Administration facilities are author-
led to cash (loverninent cheeks in favor of hospitalized and domiciled benefi-
ciaries." • 

Under some circumstances, payments of benefits due persons tinder disabil-
ity are made to his guardian or other fiduciary," and in some instances insti-
tutional awards are made on behalf of such persons." § 101. Time, Medium and Manner of Payment.-As noted above." payments 
of veterans' benefits are made by cheeks drawn on the Treasurer of the 'United 
States. pursuant to certification by the Administrator of Veterans' Affairs." 
Such checks are transmitted by mail to the payee thereof at his last known • 
address." The envelope or cover may bear a notice prohibiting the delivery 
thereof if the addressee has died or removed, or, in certain cases, where the ad-
dressee, a widow, has remarried." Payment of pensions are required to be 
representative, the administrative appeal will he considered as merged in the claim-ant's appeal and the procedure governing appeals by claimants or their aecredited representatives will lw for application. An administrative appeal will not be merged with a. claimant's appeal if the matters in issue refer to the application of different statutes and the regulations issued pur-suant thereto." 
11  38 CFR, § 3.1329. 
12  38 USC, § 50 (Angnst 17, 1912, chap. 301, § 3, 37 Stat. 312; May 29, 1920, chap. 214, § 1. 41 Stat. 654; July 3, 1930, chap. 863, § 2, 46 Stat. 1016; June 3, 1936, chap. 182. § 1, 49 Stat. 1396). 

13  VA Sell/ Let, June 7, 1945. Cash-iers are directed to exercise care in the ilentification of beneficiaries who present cheeks to he cashed. Ibid. A beneficiary cashing a check at a Vet-erans' Administration facility may make arrangements to receive a part of the proceeds in cash and to transmit the re-mainder to a dependent relative. Ibid. 14  See §§ 122, et seq., infra. 
14  See §§ 133, 134. infra. 
16  See § 100, snpra. 
11 38 USC, § 50 (August 17, 1912, chap. 3)1 § 3, 37 Stat. 312; May 29, 1920, chap. 214, § 1, 41 Stat. 654; July 3, 1930, chap.  

863, § 2, 46 Stat. 1016; June 3, 1936, chap. 482, § 1, 49 Stat. 1396). " 
"38 USC, § 50, is, in part, as follows: "Postmasters, delivery clerks, letter car-riers, and all other postal employees are prohibited from delivering any mail ad-dressed by the United States bearing such notice and containing any such check (except that in the case of checks in pay-ment of allowances and benefits other than pensions, compensation or insurance, the prohibition shall apply only in so far as the Administrator of Veterans' Affairs deems it necessary to protect the United States against loss), to any person whom. soever, if the addressee has died or re-moved, or in the ease of a widow believed by the postal employee intrnsted with the delivery of such mail to have remarried (unless such mail is addressed by the United States in the name which the wid. ow shall have acquired by remarriage); and the postmaster in every such ease shall forthwith return such mail with a statement of the reasons for so doing, and if because of death or remarriage, the date thereof, if known. Cheeks returned as herein provided on account of death or remarriage shall be canceled." The Postal regulations relating to the handling of pension mail are embraced in 39 CPR, § 12.19. 
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HANDBOOK FOR SERVICEMEN AND SERVICEWOM'EN 43 aggravation, or death was service-connected within the 
meaning of such laws. Application for this benefit has to he made 
within 2 years from date of injury, aggravation, or death. Section 4 
of the act of March 24, 1943. provides !hat where a person while 
following a course of vocational rehabilitation as provided for in the 
act sullen.; an injury or aggravation of an injury Hs the resnit of the 
pursuit of such course of vocational rehabilitation and not the result 
of his or her own misconduct or such injury or aggravation results in 
disability or death of such person, the benefits applicable to veterans 
of World War II shall be awarded in the same manner and extent as 
if such disability, aggravation, or death were serviee-eonneeted within 
the meaning of such laws. Application for this benefit has to be 
mode within 2 years from the date of injury, aggravation, or death. 227. Question. When ft veteran dies as a result of a disability con-

 

tracted in World War or during peacetime, what arc the amounts 
payable to dependents? Answer. When a member or former member of the armed forces 
dies of a service-connected disability, his widow, children, and parents 
may file claim for pension. In case of death which has been con-
nected with World War H service or extrahazardons service while 
the United States was not engaged in war, the dependents--widow, 
children, parents—are entitled to draw pension in amounts from $25 
a month to an aggregate of $150. In the ease of a death which has been connected with service which 
was rendered during a time of peace, and which was not extrahazard-' 
ous, the dependents—widow, children, Varents—are entitled to draw 
pension in amounts from $19 a month to am aggregate of $115. 228. Question. Can the children of veterans receive compensation 
after reaching the age of 18? Answer. Yes; if they are pursuing a course, of instruction in an 
approved institution, and until the completion of education, or train-
ing, but not after the child marries or reaches 21 years of age, which-
ever is the earlier date; or if prior to reaching, the age of 18 the chil-
dren become or have become perahmently incapable of self-support 
by reason of physical or mental defect. 

229. Question. What reeourse, is open to a claimant whose claim 
for compensation or pension has been denied? Answer. Claimants may appeal front a decision rendered by a 
rating board, provided the appeal is taken within 1 year; otherwise 
the decision becomes final. The appeal application must be signed 
by the claimant or his accredited representative, and must contain 
alleged mistakes of facts or errors of law in the adjudieation of the 

230. Question. Do the dependents of a member of the armed forces 
who dies in service receive any other benefits? Answer. Yes; his dependents may be entitled to receive, in addition 
to the payments made by the Veterans' Administration, 6 months of 
the service pay at the rank of the member at the time of his death. 
This benefit is administered by the department under which the mem-
ber was serving. 
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date of commencement of such absence. The act of March 7, 1942 
(Public Law 490, 77th Cong.) as amended by the act of December 24, 
1942 (Public Law 848, 77th Cong..) and by the act of July 1, 1944 
(Public Law 408, 78th Cong.), applies. 

AFFIDAVITS 

To be of value an affidavit should clearly and concisely set forth the 
facts sought to be proved. The use of legal headings and phraseology 
should be avoided unless prepared by an attorney. If the affiant is a 
layman, have him set forth the facts as simply as possible, in chrono-
logical order, and with due regard to any necessary details. All 
adavits from physicians should state whether the evidence is 
furnished from office records or from memory. Such affidavits should 
specifically show the symptoms and findings rather than merely a 
diagnosis, since the former are facts and the diagnosis is an opinion. 

Foreign oficlarits.—Affidavits or other documents from foreign 
countries in which the United States has consular representatives must 
be executed before a United States consular officer in that country or 
by or before an official of that country having authority for that pur-
pose. In the event the execution is by or before a foreign officer, the 
signature of that official must be authenticated either by the United 
States consular officer in that jurisdiction or by the Department of 
State, except that documents submitted through and approved by the 
Deputy Minister, Department of Veterans Affairs, Ottawa, Canada, 
will be accepted without being authenticated in such manner. 

Where there is no consular representative, the signature and seal of 
the official of the country may be authenticated by a diplomatic or 
consular officer of a friendly country, or the document may be for-
warded to the nearest American consul for a certificate concerning its 
authenticity. 

CHAPTER XIV. MISCELLANEOUS PROVISIONS RELATING 
TO BENEFITS ADMINISTERED BY THE VETERANS' 
ADMINISTRATION 

APPEALS 

Claimants may appeal from a decision rendered on any claim. Ex-
cept in simultaneously contested claims the appeal must be taken 
within one year from the date of the mailing of the notice of the initial 
decision. The appeal must be filed with the Veterans' Administration 
office which has custody of the case file. If no appeal is filed within the 
1-year period mentioned herein, the action taken becomes final and 
the claim may not thereafter be reopened and allowed. This, however, 
does not preclude the filing of a new claim provided it is supported by 
new and material evidence. The requirement for filing an appeal 
within 1 year from the date of the mailing of the notice of the initial 
decision will be met if the appeal is postmarked prior to the expiration 
of such period. The claimant may be allowed a reasonable period of 
time after the filing of the appeal in which to submit additional 
evidence or argument in support thereof. 

In simultaneously contested claims (e. g., where husband or wife 
contends that there was desertion on the part of the other spouse) 



VETERANS' BENEFITS 79 
where one of the claims is allowed and the other rejected, the appeal must he filed within 60 days from the date of the mailing of notice. In such cases, the law requires that, all claimants interested in the subject of the appeal should be given notice of the original decision and the appeal taken from it. and allowed thirty days Irani the date of mailing of such notice to file briefs or arguments in answer to the appeal. 

All appeals must be made in writing and must he s4med by the claimant, his guardian or representative. The application for review on appeal must state clearly the benefits sought and nmst contain a specific assignment of the alleged mistake of fact or error of law in the initial decision. 
When a claim is denied by the Board of Veterans' Appeals, it may not thereafter be reopened or allowed except in case of an obvious error in the record or where new and material information is received from the War or Navy Department. 

BENEFITS NOT SUBJECT TO TAXATION OR SEIZURE 
Act of August 12, 19$5 as amended by the act of October 17, 1940 
Section 3 of the act of August 12, 1935 (Public Law 262, 74th Cong.) provides that payments of benefits due or to become due are not assignable, and such payments made to, or on account of, a beneficiary under any of the laws relating to veterans are exempt from taxation, are exempt from the claims of creditors, and are not liable to attachment, levy, or seizure by or under any legal or equitable process whatever, either before or after receipt by the beneficiary. This provision does not attach to claims of the United States arising under such laws nor does the exemption as to taxation extend to any property purchased in part or wholly out of such payments. This section does not prohibit the assignment by any person, to whom converted insurance may be payable under title III of the World War Veterans' Act, 1924, of his interest in such insurance to any other member of the permitted class of beneficiaries. The act. of October 17, 1940 (Public Law 866, 70th Cong.) added other provisions to section 3 of the act of August 12, 1935. Under this amendment no collection by set-off or otherwise will be made from any benefits payable under any law administered by the Veterans' Administration and relating to veterans, their estates, or their depend-ents, of any claim of the United States or any agency thereof against (a) any person other than the indebted beneficiary or his estate, or (b) any beneficiary or his estate, 'except amounts due the United States by such beneficiary or his estate by reason of overpayments or illegal payments made under such laws relating to veterans, to such bene-ficiary or his estate or his dependents as such. If the benefits be yearly renewable term, United States Government life (converted), or National Service life insurance, issued by the United States, the exemption will be inapplicable to indebtedness existing against the par-ticular insurance contract upon the maturity of which the claim is based, whether such indebtedness be in the form of lions to secure unpaid premiums, or loans, or interest on such premiums or loans, or, indebtedness arising from overpayments of dividends, refunds, loans, or other insurance benefits. 

• 
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PRIVILEGES, RIGHTS, AND BENEFITS 209 
accepted for the good of the service. The bar will not operate against a person if it is established to the satisfaction of the Administrator that at the time of the commission of the offense he was insane. This .tat ute does not apply to any war risk, Government (converted) or national service life insurance policy. (38 U. S. C. 693g.) 

Part B. Procedure for Adjudication of Claims 
SECTION 909. BASIS FOR ADJUDICATION OF CLAIMS 

The laws, legal precedents, regulations and procedure, and instruc-tions eonstitute the basis for adjudicating claims. Following the enactment of legislation, the Veterans' Adminis-tration promulgates instructions required to place the law in effect. In some instances such instructions are supplemented later, and finally many of them become part of the present regulations and procedure of the Veterans' Administration. In many instances separate in-structions are no, indicated and the law is placed in effect by immediate' amendments to the printed regulations and procedure. In addition to the foregoing, questions arising under the laws give rise to opinions of the Solicitor, many of which are precedent forming and when ap-proved by the Administrator become Administrator's decisions which are printed for general distribution. In connection with insurance, there are court decisions which govern application of the laws to individual groups of cases. In addition, there are many instances where authority exists to handle matters in more than one way; and in such instances it is necessary for the Administrator to adopt one way, which is then applied uniformly, and which becomes the policy. The general practice is to adopt that way which is most favorable to the veteran and his dependents. 

SECTION 910. DISALLOWED CLAIMS 
When a claim is disallowed, the claimant or his duly authorized representative is informed of the action taken and of his right to appeal from the decision rendered. 

SECTION 9U. APPEALS 
All questions on claims involving benefits under laws administered by the Veterans' Administration are subject to one review on appeal to the Administrator of Veterans' Affairs, decisions in such cases to be made by the Board of Veterans' Appeals. The law _provides that the Board of Veterans' Appeals shall be composed of a Chairman, a Vice Chairman, such number of associate members as may be found neces-sary not to exceed 50, and such other professional, administrative, clerical and stenographic personnel as are necessary in conducting bearings and considering and disposing of appeals. Members of the Board, including the Chairman and the Vice Chairman, are appointed by the Administrator of Veterans' Affairs with the approval of the President (Public Law 425, 79th Cong., June 22, 1946). Applications for review on appeal (except in those cases involving simultaneously contested claims) must be filed within 1 year from the date of mailing of the notice of the result of the initial review or determination. If no application for review on appeal is filed 
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within 1 year, the action taken on the initial review or determination will become final and the claim will not thereafter be reopened or allowed, except where subsequent to such disallowance new and ma-terial evidence in the form of official reports from the proper service department is secured the Administrator may authorize the reopening of the claim and review of the former decision. The application for review on appeal must be filed with the activity which entered the denial of the claim. If application for review on appeal is entered within the specified time limit, a reasonable time thereafter will be allowed for the perfection of the appeal and the presentation of addi-tional evidence before a final decision or determination is made (38 U. S. C. ch. 12, Veterans Regulations). Where there are simultaneously contested claims, *one of which is allowed and one rejected, the time allowed for filing an application for review on appeal is 00 days from the date of mailing notice of the original action to the claimant to whom the action is adverse. In such cases the Veterans' Administration will promptly notify the parties in interest of the action taken. Upon the filing of an application for review on appeal in simultaneously contested claims, all parties other than the applicant for review, whose interests may be adversely af-fected by the decision, will be notifi3d of the substance thereof and allowed 30 days from the date of mailing of such notice within which to file brief or argument in answer thereto, before the record is for-warded on application for review (38 U. S. Q., ch. 12, Veterans Regu-

 

lations). . 
Application for review on appeal may be made in writing by the claimant, his legal guardian, or such accredited representative, or authorized agent as may be selected by him. Not more than one recognized organization or authorized agent will be recognized at any one time in the prosecution of a claim. The application for re-view must state the name and service of the veteran on whose service the claim is based, together with the number of the claim and the date of the.action from which the appeal is taken, and should clearly iden-tify the benefit sought. Each application should contain specific as-signments of the alleged mistake of fact or error of law in the adjudi-cation of the claim, and any application for review on appeal insuf-ficient in this respect may be dismissed (38 U. S. C., ch. 12, Veterans R3gulations). 

When a claim is disallowed by the Board of Veterans' Appeals it may not thereafter be reopened and allowed, except that. where subse-quent. to disallowance new and material evidence in the form of official reports from the proper service department is secured, the Board may authorize the reopening of the claim and review of the former de-cision. The Board of Veterans' Appeals is bound by the regulations of the Veterans' Administration, instructions of the Administrator of Veterans' Affairs; and the precedent opinions of the Solicitor of the Veterans' Administration (38 U. S. C.., ch. 12, Veterans Regula-tions). 
SECTION 912. FINALITY OF DECISIONS 

Notwithstanding any other provisions of law, except. as to claims for United States Government life insurance and national service life insurance the decisions of the Administrator of Veterans' Affiairs on any question of law or fact concerning a claim for b3nefits or pay-

 



PRIVILEGES, RIGHTS, AND BENEFITS 211 ments under any act administered by the Veterans' Adminittration, 
are final and conclusive, and no other official nor any court of the 
United States has power or jurisdiction to review any such decision 
t 38 U.S. C. 11a-2, 705). 

SECTION 913. SCHEDULE FOR RATING DISABILITIES On and after April 1, 1946, all initial ratings in claims for disability 
compensation or pension and awards based thereon under Public Law 
0

 

, Seventy-third Congress, March 20, 1933, and the Veterans Regula-
tions issued pursuant thereto (38 U. S. C. 701-721, ch. 12, Veterans 
Regulations) will be determined under the revised Schedule for Rat-
ing Disabilities, 1945, whether the claim covers a period before or 
after that date. In any case in which the revised schedule authorizes 
an increase in the rating previously made by trrating board of original 
jurisdiction under the Schedule for Rating Disabilities, 1933, such 
increased rating and award thereon will be effective as of April 1, 
1946. Nothing an the revised Schedule for Rating Disabilities, 1945, 
will be construed as requiring any reduction or discontinuance of 
compensation in cases rated and awarded under the Schedule of Dis-
ability Ratings, 1925, or as requiring denial of entitlement to any 
statutory award or rating, but on and after April 1 1946, except as 
to statutory awards and ratings provided under the World War Vet-
erans' Act., 1924, as amended, as restored with limitations by the act 
of March 8, 1934, Public Law 141, Seventy-third Congress, as 
amended, awards in all cases will be based on the degree of disability 
determined in accordance with the revised schedule, 1945 (Public 
Law 458, 79th Cong., June 27, 1946). 

SECTION 914. INCREASES AND REDUCTIONS IN RATINGS • It is the policy of the Veterans' Administration to handle cases 
affected by changes of medical findings or diagnoses, where service 
connection or entitlement is in effect, so as to produce the greatest 
degree "of stability of disability evaluations consistent with the laws 
and regulations governing disability compensation and pensions. 
When a rating has been assigned it will not thereafter be changed 
except to correct previous error or on the basis of a subsequent medical 
examination showing that the disability has become worse or better, 
justifying an increase or decrease in the rating. 

SECTION 915. PHYSICAL EXAMINATIONS Every person applying for or in receipt of compensation or pension 
for disability must, as frequently and at such times and places as may 
rea.sonably be required, submit himself to examination by a duly au-
thorized medical examiner of the Veterans' Administration, including 
a period of hospitalization if necessary. At the present time, if filed within 6 months from date of discharge, 
claims are rated initially on the records of the service departments, 
without an examination, unless it is clear that error would result from 
such rating. 

Reexaminations for compensation ratings in service-connected cases 
are not requested in cases conforming to the standards of permanence 
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Marine Corps, or Coast Guard, after serving at least one enlistment, or dis-charged for disability incurred in line of duty, may be issued by postmasters at any county scat. post office or any other post office designated by the Veterans' Administration, or by field stations of the Veterans' Administration. Applica-tion may be made by relatives or undertakers. Such a flag shall be given to the next of kin after burial (Public Law 166, 76th Cong., approved July 11, 1939, as amended). A flag may also be issued by the above agencies in the case of any person who has died while in the military or naval service of the United States after May 27, 1941, and prior to the end of the wars in which the United States is now engaged, to the nearest relative of such person, or to such other person an the Administrator of Veterans' Affairs deems most appropriate, if no person is otherwise entitled to receive a flag of the United States used at the funeral of the deceased person (Public Law 187, 78th Cong., approved November 22, 1943). Application for a flag under either of the foregoing provisions should be made on Veterans' Administration Form 2008. Reimbursement will not be made for flags privately purchased by relatives, friends, or other persons, nor will flags be issued to undertakers, organizations, or individuals to replace flags loaned or donated by them. 

188. Q. To whom may a person write for information about national cemeteries or headstones? 
A. To the Quartermaster General, United States Army, Washington 25, D. C. (See questions 203 and 204.) 

APPEALS 
189. Q. How may an appeal be filed from a decision rendered on a claim before the Veterans' Administration? 
A. Claimants may appeal from a decision rendered on any claim. Except in simultaneously contested claims the appeal must be taken within 1 yesr from the date of the mailing of the notice of the initial decision. The appeal must be filed with the Veterans' Administration office which has custody of the case file. If no appeal is filed within the 1-year period mentioned herein, the action taken becomes final and the claim may not thereafter be reopened and allowed. This, however, does not preclude the filing of a new claim provided it is supported by new and material evidence. The requirement for filing an appeal within 1 year from the date of the mailing of the notice of the initial decision will be met if the appeal is postmarked prior to the expiration of such period. The claimant •may be allowed a reasonable period of time after the filing of the appeal in which to submit additional evidence or argument in support thereof. In simultaneously contested claims (e. g., where husband or wife contends that there was desertion on the part of the other spouse) where one of the claims is allowed and the other rejected, the appeal must be filed within 60 days from the date of the mailing of notice. In such cases, the law requires that all claimants interested in the subject of the appeal should be given notice of the original deci-sion and the appeal taken from it, and allowed 30 days from the date of mailing of such notice to file briefs or arguments in answer to the appeal. All appeals must be made in writing and must be signed by the claimant, his guardian, or representative. The application for review on appeal must. state clearly the benefits sought and must contain a specific assignment of the alleged mistake of fact or error of law in the initial decision. When a claim is denied by the Board of Veterans' Appeals, it may not there-after be reopened or allowed except in case of an obvious error in the record or where new and material information is received from the War or Navy Departments. 
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