FEDERAL MEDIATION AND CONCILIATION SERVICE

ARBITRATION AWARD

In the Matter of*

AMERICAN FEDERATION OF |
GOVERNMENT EMPLOYEES. NATIONAL
NATIONAL VA COUNCIL

Union

FMCS Case No: 04 -06942

Grievant: Contract Interpretation

(Ground Rules, ILE 11.G)
and
Date: June 27, 2005
DEPARTMENT OF VETERAN AFFAIRS
Agency
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Before: Blanca E. Torres, Esq.. Arbitrator

For the Union: Jacqueline Sims, Esq.

For the Agency: Denise Biaggi-Ayer, Esq.

INTRODUCTION

This case was heard at the Agency's facility in Washington, D.C.. on January 7. 2005. Briefs
were submitted on March | and March 7, 2005. The parties have agreed to grant the arbitrator an
extension of time to June 27, 2005. The grievance concerns the Employer’s refusal to sign-off on
Article 25, Parking and Transportation during national negotiations on the Master Agreement.

ISSUE

Whether the Department of Veteran Aflairs violated the July 17, 2003
Ground Rules for re-negotiation of the Master Agreement by
expressly noting on its Article 25 proposal on “Parking and
Transportation” that the Article would be “tentative pending receipt
and discussion of the balance of the Union’s nitial proposals™.
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If so, the grievance should be sustained and the Union’s requested
remedy that the VA should be compelled to only offer proposals that
they are prepared to sign if agreement is reached on them, should be
granted.

MEMORANDUM OF UNDERSTANDING - Relevant Ground Rules
I1. Procedures (in relevant part)

C. The parties will use a combination of bargaining techniques. As
each proposal is taken up. the party offering a proposal will explain it,
and will at a minimum provide the meaning and objectives of the
proposed language. There will be ample opportunity for questions
and answers, additional information, and other discussion. The partics
will follow this procedure in good faith effort to reach agreement.

E. VA will submit its initial proposals within 45 days of the signing
of the ground rules. AFGE will submit its initial proposals no later
than 120 days afler the signing of the ground rules. Either party may
submit additional proposals thereafter. The first bargaining session
will begin no later than 150 days after the date of the signing of the
ground rules. . . .

G. The Chief Negotiators are jointly responsible for the following:

+ Initialing-off on all articles to which the Master
Negotiating Committee has reached consensus.

STATEMENT OF FACTS

The parties have enjoyed a history of bargaining resulting in a 1997 Master Agreement
containing 61 articles. The American Federation of Government Employee (AFGE) is a national
labor organization. The National VA Council (Union)is an intermediate labor organization consisting
of approximately 198 AFGE locals representing employees at approximately 168 VA facilities such
as medical centers, regional offices and cemeteries throughout the country. There are currently two
certified nationwide bargaining units in AFGE: one for nonprofessional VA employees and one for
professional VA employees.

AFGE was delegated the authority to act as the exclusive labor organization for the VA
employecs within the two nationwide bargaining units to the AFGE National VA Council, who filed
this grievance. A further delegation of authority to act as the exclusive labor organization has been
granted to the individual AFGE locals within the National VA Council for matters pertaining solely
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to the particular local. The National VA Council maintains the authority to act as the exclusive
representative within each bargaining unit whenever conditions of employment involving VA
employees represented by more than one AFGE local area is at issue.

The collective bargaining agreement renewed automatically every three (3) years. 1n 2003,
the parties entered into negotiations for a new Master Agreement. Under the terms of Article 61,
Section 2. the terms of the 1997 Master Agreement are automatically extended until a new agreement
is negotiated. By July 17, 2003, the parties had agreed on a Memorandum of Understanding (MOU)
concerning the Ground Rules to be used for negotiations. The Chief Negotiator for the Union is
Alma L. Lee, president of AFGE-NVAC. The Chief Negotiator for the Department of Veterans
Affairs (the VA or the Agency) is Maureen Humphrys, Director of the Medical Center in Sheriden,
Wyoming.

On August 29. 2003, Ms. Humphrys forwarded to the Union. the Agency's negotiating
proposals for 64 articles in the Master Agreement. The Agency included, among others, proposals
for: Article 30 - “Staff Lounges’™; Article 25 - “Parking and Transportation; Article 43 - “Local
Supplement™ and Article 44 - “Mid-term Bargaining.” Article 44, Section 4. was entitled “T.ocal
Level Bargaining (MOUs) and described local bargaining during mid-term negotiations.

On November 14, 2003, Ms. Lee forwarded to the Agency the Union's initial proposals
addressing twenty-one (21) issues in the current Master Agreement. The VA, through Ms.
Humphrys, wrote the Union a letter stating:

Although the ground rules do provide that cach party may submit
additional proposals subsequent to exchanging initial proposals, it was
clear from our discussions during the ground rules negotiations that
we intended such additional proposals to concern issues not addressed
in the current agreement. . . . If you intend to provide additional
proposals relating to matters addressed in the current agreement.
please submit them prior to our scheduled February negotiations.

On December 30, 2003, Ms. Lee responded:

The discussions during the Ground Rules negotiations clearly
established either party would be free to make any subsequent
proposals atter its initial proposals, not limited to only such proposals
as would “concern issues not addressed in the current agreement”.
That limitation is not part of the Ground Rules. The extensive
discussion left no doubt there would be no constraints on either
party’s ability to present such subsequent proposals. Otherwisc no
meaning can be given to the last sentence [in] paragraph I1, Section
E of the Ground Rules. :
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[The last sentence in Paragraph II, Section E of the Ground Rules
provides that “FEither party may submit additional proposals
thereafter. . . ."] (emphasis added).

In keeping with that intent and language. the Council will submit
additional proposals throughout the negotiations.

The Union maintains that the plain meaning of “Either party may submit additional proposals
thereafier” is that additional proposals may be made by either party affer the initial proposals were
made. The Agency argues that additional proposals could be made after all initial proposals were
submitted. This difference of opinion concerning the interpretation of paragraph i1, Section E of the
Ground Rules is at the core of this grievance.

Backeround Negotiations:

The Union and the Agency negotiating teams met in February, March and April 2004. Article
30 - “Staff Lounges” was negotiated during the third negotiating session. In the 1997 Master
Agreement the issue of staff lounges had been a subject for local negotiations. Here also, the
proposals exchanged by the parties reserved certain topics related to staff lounges to be addressed
during local negotiations.

The Agency gave the Union its third proposal on stafl lounges on the morning of April 1.
2004. Later that day, Ms. [.ee informed Ms. Humphrys that the Union agreed to the Agency’s
proposal on Article 30 - Staft Lounges. and gave her a copy of the article with her signature on it and
a space for the Agency’s signature. Ms. Humphrys stated that she was reluctant to initial off on the
article when the Union had not provided proposals on other related articles, including Article 43 -
“Local Supplement” and Articlc 48 - “Use of Official Facilities”. On April 2, 2004, the Union filed
a National Grievance arguing that the VA’s Chief Negotiator had refused to sign off on the agreement
reached on Article 30 - Statl Lounges after the parties reached agreement. The grievance was
appealed to arbitration and is not betore me.

Negotiations on Article 25:

Another article on which the parties exchanged proposals was Article 25 -“Parking and
Transportation™. On April 29, 2004, the Union agreed to the language proposed by the VA for
Article 25. When presented with this fact by Ms. Lee. Ms. Humphrys added a note to the agreed
upon language in handwriting stating: “Tentative pending receipt and discussion of the balance of
the Union’s initial proposals.” In light of this action by the VA, the Union filed the grievance in this
case, alleging that the VA violated the Ground Rules by inserting the above language in its proposal
concerning Article 25 - Parking.
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Thus, there could be no meeting of the minds and no violation of the duty to sign off on
provisions where consensus had been reached. Having said that, I also note that the Agency is guilty
of the very thing it argues against the Union. The Agency did not provide its full proposal concerning
Article 25, until Ms. Humphrys added the contested language to the Agency’s initial proposal. This
language was added only after the Union agreed to the Agency s original proposal.

1 conclude that the Agency did not violate the Ground Rules by making its consensus on
Article 25 tentative pending the Union’s proposals on the issue of local bargaining. Thus, the Agency
did not violate the Ground Rules by adding the language in question to its proposal for Article 25 -
Parking. The grievance is hereby denied. This decision is specific to the Article 25 - Parking
proposal and the relevant proposals on local negotiations, Articles 43 and 44."

AWARD
The Agency did not violate the Ground Rules by adding the language

in question to its proposal for Article 25. The grievance is hereby
denied.

%ZW

Blanca E. Torres, Esq.
Arbitrator

June 27, 2005

" In this proceeding, the Agency articulated that it is no longer asking for “the balance of the
Union’s proposals™ as stated on the face of its Article 23 proposal. It now secks only the Union’s
proposals on local bargaining. Further, the Union articulated that it is ready to submit further proposals
when negotiations resume. This is encouraging for both parties.



