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	DEPARTMENT OF VETERANS AFFAIRS

Regulation Policy and Management (02REG)

Office of the General Counsel

Washington, D.C.  20420


                                                                    

In Reply Refer to: 02REG

Date:  January 9, 2014

From:
Chief Impact Analyst (02REG)

Subj:
Economic Impact Analysis for RIN 2900-AO65, Loan Guaranty:  Ability-to-Repay Standards and Qualified Mortgage Definition under the Truth in Lending Act

To:
Director, Regulations Management (02REG)


I have reviewed this rulemaking package and determined the following.

1.  This rulemaking may have an annual effect on the economy of $100 million or more, as set forth in Executive Order 12866.  

2.  This rulemaking will not have a significant economic impact on a substantial number of small entities under the Regulatory Flexibility Act, 5 U.S.C. 601-612.   

3.  Attached please find the relevant cost impact documents. 

(Attachment):  Agency’s Impact Analysis, dated January 9, 2014
Approved by:
Michael P. Shores (02REG)
Chief, Impact Analyst

Regulation Policy & Management

Office of the General Counsel

(Attachment)

Impact Analysis for RIN 2900-AO65 

Title of Regulation:  Loan Guaranty: Qualified Mortgage Definition.

Purpose:  To determine the economic impact of this rulemaking.
Summary of Analysis:  The Consumer Financial Protection Bureau (CFPB) has established that, in the absence of a rule promulgated by VA, VA loans are covered by a temporary “qualified mortgage” status under 12 CFR 1026.43(e)(4) until January 10, 2021.  This temporary definition requires that VA loans satisfy the following requirements: (1) they must have regular periodic payments; (2) their term may not exceed 30 years; and (3) the total points and fees must not exceed those specified in § 1026.43(e)(3).  

However, multiple amendments to CFPB’s rule have led to additional or revised requirements that lenders must meet and has raised concern and uncertainty as to the status of VA loans by veterans, lenders, and lenders’ investors.  This concern means that reliance on CFPB’s temporary “qualified mortgage” status may have a significant negative impact on Veterans and on VA loan funding fee receipts collected by the Treasury.
This analysis sets forth the basic assumptions, methods, and data underlying the analysis and discusses the uncertainties associated with the estimates.  
Table 1: Summary of Economic Analysis:

	Effect
	Distribution
	Annual Effect Size

	Benefits

	Higher-quality housing for veterans *
	Borrowers
	Unquantified 

	Costs

	Construction and/or maintenance of higher-quality housing for veterans *
	Borrowers and Federal Government
	Unquantified 

	Transfers

	Reduction in funding fees collected by Treasury *
	
	Low
	High**

	· High Interest Rate Loans

· DTI Ratio

· IRRRLS
	Borrowers to Federal Gov’t. 

Borrowers to Federal Gov’t

Borrowers to Federal Gov’t. 
	$0

$0

$0
	$16.5M
$332M

$201M


* Contingent on more VA loans being made in the presence of this rule than in its absence; only possible if potential borrowers’ response to absence of legal recourse for loans receiving safe harbor protections (i.e., a reduction in borrowing via this type of loan) is more than offset by lenders’ response (i.e., an increase in lending via this type of loan).
** Estimates likely represent extreme upper bounds.
Background:

The Department of Veterans Affairs (VA) is amending its regulations to provide for a definition of “qualified mortgage”, as required by the Dodd-Frank Wall Street Reform and Consumer Protection Act (Public Law 111-203).  This rule defines “qualified mortgages” to include purchase money guaranteed loans, as well as refinances that are not IRRRLs.  It would also include IRRRLs that meet seasoning and recoupment requirements.  The rule does not change VA’s regulations or policies with respect to mortgage origination, as all loans currently eligible for guaranty would remain so, even those IRRRLs that are not qualified mortgages.

As a result of uncertainty on how to apply CFPB’s rules, there is concern among VA’s stakeholders as to how to ensure VA-guaranteed loans are safe-harbor qualified mortgages under CFPB’s regulations.  The rules published January 30, 2013, clearly exempted VA-guaranteed loans from the 43 percent debt-to-income ratio imposed on many other types of loans 78 FR 6617.  The concurrent proposal published January 30, 2013, stated that CFPB was proposing to exempt from the ability to repay requirements streamlined refinances eligible for guaranty by VA.   See 78 FR 6623. However, amendments to the CFPB rule in June and July 2013 raised new questions among stakeholders about what requirements might apply to VA. 

In June 2013, CFPB did not implement the proposed exemption from ability-to-repay requirements for VA streamlined refinances, stating the narrow exemption from ability-to-repay was unnecessary because of the temporary qualified mortgage provisions that covered VA and other Federal agency loans.  See 78 FR 35471-3.   CFPB’s amendment in July 2013 revised the qualified mortgage requirement for loans eligible for VA and other Federal agency guaranty.  Under that amendment, a loan that is eligible for VA guarantee except “with regard to matters wholly unrelated to ability to repay” is a qualified mortgage. See 78 FR 44718.  For ease of reading, VA will refer to this change as the “JulyRevision”.  In the same rule, CFPB published a revision of Appendix Q, which is used for calculating the debt-to-income ratio under the general qualified mortgage provisions.  Appendix Q stated that “a creditor may not rely on Agency or GSE guidance to reach a resolution contrary to that provided by the following standards, even if such Agency or GSE guidance specifically addresses the particular type of debt or income…”  Id.    
Although Appendix Q only applies to the general qualified mortgage, some VA stakeholders were concerned it seemed to indicate the debt-to-income requirement could apply to VA-guaranteed loans after all, because debt-to-income ratios are necessarily related to a borrower’s ability to repay a loan.  As CFPB Appendix Q states that CFPB’s guidance on such matters will trump an Agency’s, some stakeholders have suggested to VA that, when the debt-to-income ratio is in doubt, VA guidance will be disregarded in favor of CFPB’s. The same uncertainties applied to IRRRLs as well.  Lenders have informed VA that as long as there is uncertainty as to whether IRRRLs will be subject to income verification requirements, they will proceed as if the income verification requirements apply to IRRRLs, even though the Dodd-Frank Act provides for a specific exemption, as do VA regulations.  

Some stakeholders continue to advise that the issue goes beyond education or training.  For them, it is a question of legal certainty and whether in the absence of such legal certainty investors will continue to view VA-guaranteed loans as high-quality investments that warrant premium pricing.  

VA may not be able to provide a definitive interpretation of CFPB’s rule, but VA can make sure that VA’s rule removes stakeholder uncertainty as to the status of VA loans. VA has attempted to eliminate the uncertainty by explaining to stakeholders that, in VA’s view, neither the CFPB Amendments nor Appendix Q changes the way debt-to-income ratio affects the underwriting of VA-guaranteed loans.  The interim final rule makes that VA view a legal certainty.
As a result of the mortgage crisis and the subsequent laws and regulations that have followed, lenders are extremely sensitive to compliance issues.  In such cases, VA understands that lenders may not have made the loans had they not been qualified mortgages with safe harbor protections, or alternatively, the perceived risk of non-qualified mortgage loans may have caused investors in the marketplace to artificially inflate pricing of VA loans due to VA’s maximum 25 percent guaranty, as opposed to the 100 percent guaranty provided by other Federal agencies. 

Assumptions: This rule will not change the number of appeals or claims filed at VA.

Estimated Impact:  VA anticipates that the issuance of VA’s rule will prevent a reduction in funding fees collected by Treasury.  VA estimates an impact on funding fees from High Interest rate Loans, Interest Rate Reduction Refinancing Loans (IRRRLs) and VA loans that exceed the 43 percent DTI ratio.  More importantly, making this rule effective will reduce the risk of disruption to VA’s loan program and avoid jeopardizing Veterans’ access to the benefits that they have earned.  
High-interest rate loans

VA examined FY 2013 loan data to ascertain how many purchase and cash-out refinance guaranteed loans exceeded the national APOR by the QM defined standard.  VA identified 4,734 loans whose interest rate exceeded the APOR by the standard (150 basis points or more).  Those loans correspond to $16.5M in funding fees.  Applying the high-interest rate loan provisions to VA (which could occur without VA’s rulemaking), 4,734 loans would have been deemed rebuttable presumption qualified mortgages. (This is .08 percent of all VA-guaranteed loans closed in FY 2013.)  As a result, 4,734 Veterans would not have been able to obtain a VA home loan or would have been subject to higher loan costs in FY2013.  Additionally, if none of these loans were made, the Treasury would not have collected $16.5M in funding fees associated with those loans.  It is important to note that VA is unable to quantify exactly how many loans potentially would not be made or the higher costs to borrowers if this rule were not in place.

VA notes that there may be a potential for reduced legal costs associated with litigation due to more loans being classified as safe harbor. To estimate the potential savings to lenders, we note that HUD and CFPB have estimated the legal costs to defend potential challenges on nonqualified mortgage loans would add between 3 and 10 basis points to the interest rate on the loan.  

Debt-to-Income (DTI) Ratio

VA identified a total of 95,198 purchase and cash-out refinance loans guaranteed in FY2013 that would not have met the CFPB’s qualified mortgage DTI requirements.  Although VA understands that the 43 percent DTI limit does not apply to VA loans under the current temporary “qualified mortgage” status, some lenders and investors have presented VA with an alternate legal argument.  Since only CFPB has the authority to interpret, enforce, and amend the rules CFPB promulgates, VA cannot deal with the issue through training and education.  Had lenders not made any VA loans that exceeded the 43 percent DTI in FY2013, this would have corresponded to approximately $331.6M in funding fees that Treasury would not have collected in FY2013. Additionally, 95,198 Veterans either would not have been able to obtain a VA home loan or would have been subject to higher loan costs.  

Interest Rate Reduction Refinancing Loans (IRRRLs)

Pursuant to 38 CFR 36.4340(a), IRRRLs are exempt from underwriting analysis.  Although the CFPB rule provides a legal argument to support the position that IRRRLs are not subject to income verification requirements, CFPB’s July and October amendments to 12 C.F.R. 1026.43(e)(4)(ii)(C) have caused many lenders and lenders’ investors to suggest an alternate legal interpretation. VA believes that the effect of alternative legal interpretations must be considered.  VA identified a total of 308,332 IRRRLs guaranteed in FY2013 that would not have met the CFPB’s income verification requirements.  This is 49 percent of all VA-guaranteed loans in FY 2013. If none of these loans would have been made, this corresponds to approximately $201.0M in funding fees that Treasury would not have collected in FY2013. Additionally, 308,332 Veterans either would not have been able to refinance their home loan or would have been subject to higher loan costs. VA is unable to quantify exactly how many loans potentially would not be made or the higher costs to borrowers if this VA rule were not in place.  VA estimates that, had lenders been required to verify income for IRRRLs in the same manner that they verify income for purchase-money guaranteed loans, the average closing time for an IRRRL would have taken two to four weeks longer.  

Submitted by:

Matt Jamrisko, Management Analyst

Loan Guaranty Service (26A)

Department of Veterans Affairs

Washington, DC

January 9, 2014
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