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	DEPARTMENT OF VETERANS AFFAIRS

Regulation Policy and Management (02REG)
Office of the General Counsel

Washington, D.C.  20420


                                                                    

In Reply Refer to: 02REG
Date:  June 27, 2013
From:
Chief Impact Analyst (02REG)
Subj:
Economic Impact Analysis for RIN 2900-AO81, Standard Claims and Appeals Forms
To:
Director, Regulations Management (02REG)

I have reviewed this rulemaking package and determined the following.

1.  This rulemaking will not have an annual effect on the economy of $100 million or more, as set forth in Executive Order 12866.  

2.  This rulemaking will not have a significant economic impact on a substantial number of small entities under the Regulatory Flexibility Act, 5 U.S.C. 601-612.   

3.  This rulemaking will not result in the expenditure of $100 million or more by State, local, and tribal governments, in the aggregate, or by the private sector, under the Unfunded Mandates Reform Act of 1995, 2 U.S.C. 1532. 

4.  Attached please find the relevant cost impact documents. 

(Attachment 1):  Agency’s Impact Analysis, dated June 27, 2013
(Attachment 2):  CFO Concurrence memo, dated May 22, 2013
Approved by:
Michael P. Shores (02REG)
Chief, Impact Analyst

Regulation Policy & Management

Office of the General Counsel

(Attachment 1)

Impact Analysis for RIN 2900-AO81 

Title of Rulemaking: Standard Claims and Appeals Forms


Purpose:  To determine the economic impact of this rulemaking.


The Need for the Rulemaking: The Department of Veterans Affairs (VA) is proposing to amend its adjudication regulations and the appeals regulations and rules of practice of the Board of Veterans’ Appeals (Board).  There are two major components of these proposed changes.  The first is to require all claims to be filed on standard forms prescribed by the Secretary, regardless of the type of claim or posture in which the claim arises.  The second is to provide that VA would accept an expression of dissatisfaction or disagreement with an adjudicative determination by the agency of original jurisdiction (AOJ) as a Notice of Disagreement (NOD) only if it is submitted on a standardized form provided by VA for the purpose of appealing the decision, in cases where such a form is provided.  The purpose of these amendments is to improve the quality and timeliness of the processing of veterans’ claims for benefits.

Estimated Impact:  We have determined that this rulemaking amending VA’s adjudication and appeals regulations will not have an economic impact that meets or exceeds the $100 million threshold for economic significance.  VA is only making procedural changes to the appellate process by mandating the submission of standard forms where such a form is provided and allowing VA to render procedural changes to the claims process by mandating the submission of a standard form.

Assumptions and Methodology of the Analysis  

Appeals

These proposed changes will provide that VA will only accept an expression of dissatisfaction or disagreement with an adjudicative determination by the agency of original jurisdiction (AOJ) as a Notice of Disagreement (NOD) if it is submitted on a standardized form provided by VA for the purpose of appealing the decision, in cases where such a form is provided.  These amendments are necessary to improve the quality and timeliness of the processing of veterans’ appeals.  
In October 2011, recognizing that VA needed to decrease lengthy appellate processing times to ensure that claimants are receiving more timely decisions on their appeals, VA created an intradepartmental working group to address the overall timeliness and quality of appellate processing.  The working group found that lengthy control times are in large part the result of the non-standardized way in which NODs are submitted.  

In March 2012, VA began a pilot program at the Houston Regional Office (RO) to test the use of standard NOD forms.  Since the inception of this program, VA has seen a significant decrease in the NOD control time for appeals initiated using the standard NOD form.  For example, from March 1, 2012 to January 31, 2013 the Houston RO’s control time for a standard NOD was approximately seven days.  In contrast, from March 1, 2012 to January 31, 2013,  this RO’s control time for pending NODs submitted in a traditional format averaged 88 days. These statistics show a decreased control time at the Houston RO of approximately an average of 81 days from March 1, 2012 to January 31, 2013.  The impact on control time was comparably strong throughout the pilot, which continued through December 2012.  

This analysis shows that by using a standard form for initiating an appeal, VA would be able to process appeals more expeditiously due to the specificity of the standard NOD form that indicates the contentions claimed, resulting in less confusion of what the appellant was claiming.  By requiring the use of a standard NOD form, individual claimants as well as all appellants in the appeals process benefit from the shortened processing time and from the increased accuracy of identifying contentions claimed.

VA therefore proposes to make the filing of a standard VA form the only way to submit an NOD in cases where the AOJ provides a form to the claimant for the purpose of initiating an appeal.  VA fully appreciates that this proposal alters the current practice of accepting almost any statement of disagreement with an AOJ decision as an NOD.  However, VA believes this step would be highly beneficial to veterans in light of lengthening appellate processing times, the dramatic increase in volume and complexity of compensation claims being received by VA, and the demonstrated improvement in appellate workflow in pilot testing of the standardized NOD.  Requiring claimants to submit their initial disagreement with an adjudicative determination of the AOJ on a standard form would clarify what actions claimants need to take to initiate an appeal of an AOJ determination.  This in turn would improve VA’s ability to identify NODs when they are received and would eliminate the need to contact claimants to clarify whether they intended to submit an NOD.  This would help speed up the early steps of the appellate process.  Additionally, requiring submission of a standard NOD form would promote more uniform treatment of NODs across all AOJ offices.  VA believes the quality of the decisions made in appeals would also improve since the claimant would be able to clearly identify on the form the issues with which he or she disagrees.  
Claims

The Department of Veterans Affairs (VA) is proposing to amend its adjudication regulations.  This amendment will require all claims to be filed on standard forms prescribed by the Secretary, regardless of the type of claim or posture in which the claim arises.  This regulatory change will eliminate the concept of an informal claim.  However, this regulation will create an “incomplete claim” for claims initiated and completed using VONAPP Direct Connect.  
This rulemaking will eliminate the informal claims and only allow for “incomplete” claims for claims initiated and completed using VONAPP Direct Connect.  This alters the claims process to consider all claims not submitted on their respective prescribed forms as “incomplete” rather than “informal,” and for claims not submitted electronically the date received will no longer be held as an effective date to start benefits.  This will not affect veterans’ eligibility to benefits, but rather prescribe that they must use a standard application form to formally apply for benefits.  Additionally, this rulemaking specifies the removal of the requirements for inferring claims for increase upon receipt of only VA medical evidence in the absence of a claim submitted formally.
This proposed rule will affect the veteran population and their families who intend to file for VA benefits.  By this proposed rule of standardizing the use of forms, VA anticipates an overall increase in the number of forms received because VA is proposing to eliminate “informal claims” which do not require submission in a standard form. Depending on the type and number of claims filed by a particular claimant, the number of estimated respondents who file annually will also vary.  Therefore, VA has approximated the number of respondents filing annually based upon claim type for which VA has corresponding forms.  We anticipate that the number of respondents submitting claims on certain forms will increase and that the number of respondents submitting claims on other forms will decrease based upon VA’s initiatives to address the backlog of claims.

Historically, we reported that the total number of likely respondents filing compensation disability, pension, and death benefits annually on traditional forms was 870,789. These traditional forms were not specific to a claim type such as original, reopen, or increase.  For example, the form used to file for initial service connection for compensation disability benefits also could be used to file a claim to reopen a previously denied claim or a claim for an increase in an already service-connected compensation disability benefit.  In some cases and as with informal claims, VA personnel would need to make a determination as to the claim type which could lead to delays and errors in processing the claim.
In order to assist claimants in expediting the claims process, VA implemented a Fully Developed Claim (FDC) program and created a more comprehensive claim form for disability, pension, and death benefits, i.e., the EZ form, for use in the FDC program.  The EZ form allows claimants to elect the claim type as well as other elections for  benefits and provides them with VA’s statutory duty to inform and assist claimants in substantiating his or her claim. VA would then prioritize the FDC claims for immediate adjudication.  In addition, VA launched a web-based electronic claims processing system through which claimants can file for VA benefits and the EZ form is used for this system. Historically, VA reported that the number of likely respondents affected by the collection of information for the EZ form would be 104,440, to include the number of respondents filing claims electronically and on paper.  
As a result of VA’s proposal to mandate that all claims be submitted on a prescribed form, whether on the traditional or EZ form, combined with the anticipation that more claimants will file electronically and/or will file FDC claims, we expect the annual number of likely respondents filing on the EZ form will increase by 534,946 respondents.  This estimate accounts for: the number of informal claims that are now filed on a prescribed form; the number of respondents using the EZ form instead of the traditional form; the number of electronic claims filed which will use the EZ form; the number of FDC claims received; and the overall predicted increase in the veteran population filing benefit claims.  Conversely, VA anticipates that the annual number of likely respondents filing on the traditional forms will decrease by 461,523 respondents.  The assumption for this decrease is that those respondents will be filing on an EZ form, whether on paper or electronically.  
Currently, VA has a statutory duty to provide forms to anyone who expresses an intention to file benefits with the VA. There is no fee charged for these forms, to include the standard NOD form for appeals, and are available in paper format upon request by a claimant whether in writing or in person or in VA’s notification letters to claimants, by hyperlink to VA’s website in downloadable format, and as part of VA’s electronic claims processing system. Also, Veterans Service Organizations that represent claimants have access to any prescribed VA form as well as access to VA’s electronic claims processing system and can provide such claimants with any VA form at no cost.  This proposed rule does not change this statutory duty.
Submitted by: 
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Donnie R. Hachey (01C2)
Chief Counsel for Operations
Board of Veterans’ Appeals
June 27, 2013
Claims

Alexander Cumana
Budget Analyst

Budget Staff, Compensation Service (21C)

June 27, 2013

(Attachment 2)
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