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	DEPARTMENT OF VETERANS AFFAIRS

Regulation Policy and Management (02REG)
Office of the General Counsel

Washington, D.C.  20420


                                                                    

In Reply Refer to: 02REG
Date:  June 20, 2014
From:
Chief Impact Analyst (02REG)

Subj:
Economic Impact Analysis for RIN 2900-AM92, VA Acquisition Regulation:  Service-Disabled Veteran-Owned and Veteran-Owned Small Business Status Protests

To:
Director, Regulations Management (02REG)

I have reviewed this rulemaking package and determined the following.

1.  This rulemaking will not have an annual effect on the economy of $100 million or more, as set forth in Executive Order 12866.  

2.  This rulemaking will not have a significant economic impact on a substantial number of small entities under the Regulatory Flexibility Act, 5 U.S.C. 601-612.   

3.  This rulemaking will not result in the expenditure of $100 million or more by State, local, and tribal governments, in the aggregate, or by the private sector, under the Unfunded Mandates Reform Act of 1995, 2 U.S.C. 1532. 

4.  Attached please find the relevant cost impact documents. 

(Attachment):  Agency’s Impact Analysis, dated June 20, 2014
Approved by:
Michael P. Shores (02REG)
Chief, Impact Analyst

Regulation Policy & Management

Office of the General Counsel

Washington, DC 

(Attachment 1)

Impact Analysis for RIN 2900-AM92 
Title of Regulation:  VA Acquisition Regulation:  Service-Disabled Veteran-Owned and Veteran-Owned Small Business Status Protests

Purpose:  To determine the economic impact of this rulemaking. 
The Need for the Regulatory Action:  In a final rule with request for comments published in the Federal Register on December 8, 2009 (74 FR 64619), VA revised 48 CFR parts 802, 804, 808, 809, 810, 813, 815, 817, 819, 828, and 852 to implement portions of the Veterans Benefits, Health Care, and Information Technology Act of 2006 and Executive Order 13360, which provide opportunities for SDVOSB and VOSBs to increase their Federal contracting and subcontracting.  VA solicited comments on an interim provision included in the final rule, which amended regulations governing SDVOSB and VOSB status protests to provide that the U.S. Small Business Administration (SBA) would be utilized to consider and decide VA SDVOSB and VOSB status protests.  This required VA and SBA to execute an interagency agreement pursuant to the Economy Act (31 U.S.C. 1535).  Because negotiations of the interagency agreement had not been finalized at the time the final rule was published, the interim provision included in the final rule provided that VA’s Executive Director, OSDBU, would consider and decide SDVOSB and VOSB status protests.  This interim provision was necessary because, without an SDVOSB/VOSB status protest resolution process in place for acquisitions under this authority, performance of any contract award that was challenged would have been suspended and would have deprived VA and Veterans of necessary services and/or supplies.
On September 30, 2013, VA published in the Federal Register (78 FR 59861) an interim final rule that revised the interim adjudication procedures for SDVOSB and VOSB status protests to provide that VA's Director of CVE shall initially adjudicate SDVOSB and VOSB status protests and to provide that either the protesting party or the protested business may appeal the Director of CVE decision to the Executive Director of OSDBU.  In addition, the interim final rule described procedures used by both VA's Director of CVE and the Executive Director of OSDBU to use in status protest and appeals of status protests.  Additionally, VA amends the title of CVE from the Center for Veterans Enterprise to the Center for Verification and Evaluation, to more appropriately represent the function of the CVE office.
We provided a 60-day comment period that ended on November 29, 2013. We received one comment.  The commenter discussed the SBA’s view expressed in Government Accountability Office (GAO) bid protest case Latvian Connection LLC, (GAO Case Number B-408633) that under 15 U.S.C. 644(j)(1) and 13 C.F.R. 125.2(f)(1) there is an the automatic small business set-aside requirement imposed even where the competition takes place outside of the United States. This comment addressed an issue that is beyond the scope of the request for comments. Therefore, we make no changes based on this comment.  Based on the rationale set forth in the interim final rule, we adopt the interim final rule as a final rule without change.
Estimated Impact:  There are no costs and/or savings associated with this rulemaking. VA is merely removing from VA Acquisition Regulation (VAAR) 819.307(a) (or 48 CFR 819.307(a)) references to an interagency agreement between VA and SBA to handle SDVOSB and VOSB status protests outside VA and to amend the title of CVE from the Center for Veterans Enterprise to the Center for Verification and Evaluation, to more appropriately represent the function of the CVE office.  
Assumptions and Methodology of the Analysis: This revised decision is based on the unique statutory requirements that VA must meet pursuant to the SDVOSB/VOSB set-aside acquisition authority at 38 U.S.C. 8127 and 8128.  VA’s current interim SDVOSB and VOSB status protest processes and procedures have mainly proved effective, and VA now has the infrastructure and experience to address and resolve future SDVOSB and VOSB status protests.  However, VA is revising the current interim process in this rulemaking to provide that VA’s Director of CVE shall initially adjudicate SDVOSB and VOSB status protests and to provide that either the protesting party or the protested business may appeal the Director of CVE decision to the Executive Director of OSDBU.  Additionally, VA amends the title of CVE from the Center for Veterans Enterprise to the Center for Verification and Evaluation, to more appropriately represent the function of the CVE office.
Submitted by: 

Waleska M. Pierantoni-Monge

Senior Procurement Analyst

Department of Veterans Affairs

Office of Procurement Policy Services

Washington, DC 20001

June 20, 2014
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