Impact Analysis for RIN 2900-AN40 
Title of Regulation: Servicemembers’ Group Life Insurance and Veterans’ Group Life Insurance Beneficiary Slayer’s Rule Exclusion 
Purpose:  To determine the economic impact of this final rulemaking. 
Background:  On October 3, 2012, the Department of Veterans Affairs (“VA”) published in the Federal Register (77 FR 60304) a final rule that amended VA regulation 38 CFR 9.5 by adding paragraph (e) designed to prevent a slayer, who is found criminally or civilly liable for the death of a person insured under Servicemembers' Group Life Insurance (SGLI) and Veterans' Group Life Insurance (VGLI) and/or eligible to SGLI Traumatic Injury Protection (TSGLI) program benefits, from receiving insurance proceeds through these programs as a beneficiary.  The new 38 CFR 9.5(e) prevents payment of insurance proceeds to the slayer, to anyone who assists the slayer in causing the insured’s death, and to the family members of both.  

On December 13, 2011, (76 FR 77455), the proposed rule included the term “domestic partner” in the list of persons in 38 CFR. 9.1(l) who are defined as a “member of the family” prohibited from receiving insurance proceeds based on the application of 38 CFR 9.5(e).  However, when publishing the final rule on October 3, 2012, VA included an interim final rule that removed the term “domestic partner” from the definition of “member of the family” based on the rationale that title 38 provisions that govern the SGLI and VGLI programs are silent for the term domestic partner and the fact that the term is only recognized by law in a limited number of states. 

On June 26, 2013, the U.S. Supreme Court in United States v. Windsor held that section 3 of the Defense of Marriage Act (DOMA), Public Law 104‑199, sec. 3, 110 Stat. 2419 (1996), was unconstitutional under federal law because section 3 defined “marriage” as only “a legal union of one man and one woman as husband and wife” and it defined "spouse" as only "a person of the opposite sex who is a husband or a wife."  Public Law 104-199, § 3, 110 Stat. at 2419.  United States v. Windsor, 133 S. Ct. 2675, 2693 (2013).  On June 26, 2015, the Supreme Court in Obergefell v. Hodges, 135 S. Ct. 2584 (2015), held that the Fourteenth Amendment of the U.S. Constitution requires a state to license a marriage between two people of the same sex and to recognize a marriage between two people of the same sex when their marriage was lawfully licensed and performed out-of-state.  Accordingly, VA may now recognize all lawful same-sex marriages for VA purposes.  
Windsor and Obergefell did not address domestic partnerships, and thus have not changed the unsettled legal landscape surrounding the recognition of both same-sex and opposite-sex domestic partnerships, which are not legally recognized in all states.  As a result, an undue administrative burden exists for VA that includes the potential risk of yielding inconsistent results and possibly allowing unjust enrichment to certain individuals in specific cases.  The interim final rule removed the term domestic partner and balanced those risks with the interests of clarity, consistency, and administrative efficiency in determinations made under this rule.
The interim final that removed the term domestic partner from 38 CFR 9.1(l) remains unchanged.

Assumptions:  The SGLI, FSGLI, TSGLI, and VGLI programs are fully self-supported by Servicemembers’ premiums and Department of Defense funding. This rulemaking will not affect program costs, because it merely serves to provide consistency and standardized rules, not currently available through state court decisions, regarding the identification and payment of an alternate beneficiary when a beneficiary intentionally kills the insured decedent.  This final rulemaking merely implements current public policy inherent in the Federal common-law slayer’s rule that precludes slayers from benefiting from their victim’s death. 

Methodology:  NA

Estimated Impact: Based on the fact that VA is merely implementing regulatory provisions that incorporate current program practices, there are no costs associated with this rulemaking. 
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