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	DEPARTMENT OF VETERANS AFFAIRS

Regulation Policy and Management (02REG)
Office of the General Counsel

Washington, D.C.  20420


                                                                    

In Reply Refer to: 02REG
Date:  August 11, 2010  

From:
Chief Impact Analyst (02REG)
Subj:
Economic Impact Analysis for RIN 2900-AN68, Compensation for Certain Disabilities Due to Undiagnosed Illness
To:
Director, Regulations Management (02REG)

I have reviewed this rulemaking package and determined the following.

1.  This rulemaking will not have an annual effect on the economy of $100 million or more, as set forth in Executive Order 12866.  

2.  This rulemaking will not have a significant economic impact on a substantial number of small entities under the Regulatory Flexibility Act, 5 U.S.C. 601-612.   

3.  This rulemaking will not result in the expenditure of $100 million or more by State, local, and tribal governments, in the aggregate, or by the private sector, under the Unfunded Mandates Reform Act of 1995, 2 U.S.C. 1532. 

4.  Attached please find the relevant cost impact documents. 

(Attachment 1):  Agency’s Impact Analysis, dated June 10, 2010
(Attachment 2):  CFO Concurrence memo, dated August 4, 2010
Approved by:
Michael P. Shores (02REG)
Chief, Impact Analyst

Regulation Policy & Management

Office of the General Counsel

Copy Furnished to:

Mark Seastrom (041E)

Chief, Benefits Division

Office of the Budget

(Attachment 1)

Impact Analysis for RIN 2900-AN68

Title:  Compensation for Certain Disabilities Due to Undiagnosed Illness 

Purpose:  To determine the economic impact of this rulemaking. 

Background:  This rulemaking amends the Department of Veterans Affairs’ (VA) adjudication regulation at 38 C.F.R. § 3.317, which governs service connection for certain disabilities of Veterans who served in the Southwest Asia theater of operations during the Gulf War.  

Language contained in the current version of 38 U.S.C. 1117 addresses disability patterns that may be service connected for Veterans with service in the Southwest Asia theater of operations during the Gulf War.  Section 1117(a)(2) refers to any such disability pattern as a “qualifying chronic disability.”  Included are:  “(A) An undiagnosed illness”, (B) A medically unexplained chronic multisymptom illness (such as chronic fatigue syndrome, fibromyalgia, and irritable bowel syndrome) that is defined by a cluster of signs or symptoms, [and] (C) Any diagnosed illness that the Secretary determines…warrants a presumption of service connection.” 

Section 1117(g) describes those “signs or symptoms that may be a manifestation of an undiagnosed illness or chronic multisymptom illness.”  Included are:  (1) fatigue; (2) dermatological signs or symptoms; (3) headache; (4) muscle pain; (5) joint pain; (6) neurological signs or symptoms; (7) neuropsychological signs or symptoms; (8) upper or lower respiratory system signs or symptoms; (9) sleep disturbances; (10) gastrointestinal signs or symptoms; (11) cardiovascular signs or symptoms; (12) abnormal weight loss; and (13) menstrual disorders.

It is evident from the language of section 1117(a)(2)(B) that Congress intended chronic fatigue syndrome, fibromyalgia, and irritable bowel syndrome to be examples of medically unexplained chronic multisymptom illnesses rather than an exclusive listing.  It is also evident that section 1117(a)(2)(C), which refers to the Secretary’s authority to determine any additional diagnosed illness that may be presumptively service connected, is separate from, and not meant to be a part of, the category of medically unexplained chronic multisymptom illness referred to in section 1117(a)(2)(B). 

The current 38 CFR 3.317 requires clarifications to its language in order to more closely adhere to the intent of Congress expressed in the sections of 38 U.S.C. 1117 described above.  Modifications will clarify that chronic fatigue syndrome, fibromyalgia, and irritable bowel syndrome are only examples of medically unexplained chronic multisymptom illness and not an exclusive listing. 

Methodology:  N/A 
Estimated Impact:  This regulatory amendment will have no budgetary impact because we are clarifying the regulation to be consistent with the intent of 38 U.S.C. 1117.  We do not believe that this amendment will provide entitlement to Veterans that are already entitled under the existing regulation.

Prepared by:  C&P Service Budget Staff

POC:  Jenai Williams

Date:  June 10, 2010

(Attachment 2)

Department of       


Memorandum
Veterans Affairs

Date:  Aug 4, 2010 
From: Acting Chief Financial Officer (24)

Subj:  RIN 2900-AN68, Compensation for Certain Disabilities Due to Undiagnosed Illnesses

To: 
 Director, Compensation and Pension Service (21)

1. The Office of Resource Management has reviewed and concurs with the submitted impact analysis associated with C&P’s proposed changes for compensation for certain disabilities due to undiagnosed illnesses for Veterans who served in the Southwest Asia theater during the Gulf War.  We have determined that there are no benefit costs or savings associated with this regulatory change because these changes only clarify procedures and update terminology.
2. The Department of Veterans Affairs (VA) proposes to amend 38 C.F.R. § 3.317  to reflect the original intent of Congress as outlined in Section U.S.C.1117. The original intent was to address examples of unexplained chronic multisymptom illnesses that warrant a presumption of service compensation such as chronic fatigue syndrome, fibromyalgia, and irritable bowel syndrome that is defined by a cluster of signs or symptoms and was not meant to be exclusive.  This clarification in procedure will not extend entitlement to any Veteran who would not already be entitled to benefits under the existing rule.

3. Questions regarding this cost analysis may be directed to Sheila Childs, Office of Resource Management (244A), (202) 461-9946. 








/s/







James E. Manker Jr
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