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VA 
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  of Veterans Affairs


Office of the General Counsel




In Reply Refer To: 02REG Washington DC 20420

Date:  August 12, 2014  

From:
Chief Impact Analyst (02REG)
Subj:
Economic Impact Analysis for RIN 2900-AN91, Substitution In Case of Death of Claimant.
To:
Director, Regulations Management (02REG)

I have reviewed this rulemaking package and determined the following.

1.  This rulemaking will not have an annual effect on the economy of $100 million or more, as set forth in Executive Order 12866.  

2.  This rulemaking will not have a significant economic impact on a substantial number of small entities under the Regulatory Flexibility Act, 5 U.S.C. 601-612.   

3.  This rulemaking will not result in the expenditure of $100 million or more by State, local, and tribal governments, in the aggregate, or by the private sector, under the Unfunded Mandates Reform Act of 1995, 2 U.S.C. 1532. 

4.  Attached please find the relevant cost impact documents. 

(Attachment 1):  Agency’s Impact Analysis, dated August 5, 2014
(Attachment 2): CFO Concurrence memo, dated August 4, 2014
Approved by:
Michael P. Shores (02REG)
Chief, Impact Analyst

Regulation Policy & Management

Office of the General Counsel

(Attachment 1)

Impact Analysis for RIN 2900-AN91 

Title of Rulemaking:  Substitution In Case of Death of Claimant.

Purpose:  To determine the economic impact of this rulemaking.

The Need for the Rulemaking:  The Department of Veterans Affairs (VA) is publishing a final rule implementing 38 U.S.C. § 5121A, Substitution in case of death of claimant, which was enacted as part of Public Law 110-389, the Veterans’ Benefits Improvement Act of 2008.  Section 5121A provides that, when a claimant dies after October 10, 2008, an eligible survivor may, within one year of the claimant’s death, request to be substituted as the claimant for purposes of processing the deceased claimant’s claim or appeal to its completion.  Section 5121A(a)(3) requires that VA publish implementing regulations:  “[s]ubstitution under this section shall be in accordance with such regulations as the Secretary may prescribe.”  The intended effect of this rulemaking is to establish rules and procedures for those situations where substitution is authorized by statute.

Legal Authority:  VA has authority under 38 U.S.C. § 501(a) to prescribe all rules and regulations necessary or appropriate to carry out the laws administered by the Department.  Because VA administers the Substitution benefits in chapter 51 of title 38, United States Code, it has authority to prescribe regulations necessary and appropriate for administering these statutes.  

Why is VBA amending the existing regulations?  VA is expanding its statutory provisions for accrued benefits to allow an eligible survivor to submit additional evidence after the date of death of the original claimant, for purposes of processing the claim to completion. 

What does the final rule amend?  The final rule adds a new 38 C.F.R. § 3.1010 regarding adjudication of substitution matters; amends 38 C.F.R. part 14 to address the representation of substitutes and part 20 to address substitution in appeals pending before the Board of Veterans Appeals (Board).

The final rule will, among other things:

· Establish a process by which eligible survivors of claimants who died with a claim or appeal pending before VA may substitute for the claimant and process the claim or appeal to completion.

· Establish eligibility criteria for substitutes. 

· Prescribe, for purposes of substitution, when a claim or appeal is pending at the date of a claimant’s death. 

· Prescribe content and evidentiary requirements for requests to substitute.  

· Establish that substitutes have the right to submit evidence and appeal decisions on a claim.

· Establish provisions for representing substitutes and disclosure of claimant information. 

· Establish procedures for substitution where the claim is before the Board of Veterans’ Appeals.

Benefits of the Rulemaking:  By expanding the statutory provisions for accrued benefits it will allow an eligible survivor to submit additional evidence after the date of death of the original claimant, VA remains consistent with congressional intent to liberalize survivors’ ability to continue claims for the purpose of processing them to completion.

Estimated Impact:  Benefit costs are estimated to be $15.0 million in 2015 and $84.2 million for five years.  

	Fiscal Year
	Caseload
	Costs ($000)

	2015
	1,070
	$14,996

	2016
	1,115
	$15,935

	2017
	1,153
	$16,843

	2018
	1,189
	$17,758

	2019
	1,223
	$18,672

	5-Year Total
	
	$84,203


Assumptions and Methodology of the Analysis:   The Veterans’ Benefits Improvement Act of 2008, Public Law 110-389, became effective on October 10, 2008.  Section 212 provides that when a claimant dies after October 10, 2008, an eligible survivor may, within one year of the claimant’s death, be substituted as the claimant for purposes of processing the deceased claimant’s claim or appeal to its completion.  Since this time, VA has incorporated the provisions under Section 212.  On August 10, 2010, Compensation and Pension Service issued initial guidance to the VBA field offices on processing substitute claims.  On April 3, 2013, Pension and Fiduciary Service (P&F) issued revised guidance to the VBA field offices about how to handle end products for Substitution, Accrued, Appeals, Dependency and Indemnity Compensation (DIC) and Death Pension claims. 

In the year following the revised guidance issued to VBA field offices, from May 1, 2013 to April 30, 2014, VBA granted 9,791 accrued benefits claims, resulting in $134.1 million in payments, an average of $13,693 per grant.  Current VA systems do not capture data that identifies which of these accrued benefits claims have been granted due to additional evidence submitted by the substitute.  However, using program judgment, P&F Service assumes that 10 percent of these grants are a direct result of this provision.

Using this 10 percent assumption, a caseload of 979 grants was projected to the out-years based on growth in survivor accessions from the FY 2015 Mid-Session Review (MSR) Budget.  Additionally, the average payment of $13,693 was projected to the out-years using COLA assumptions from the FY 2015 MSR and applied to the caseload estimates to calculate the total obligations.

Administrative Costs: There are no additional FTE or GOE cost requirements resulting from this rulemaking.

Submitted by:

Damali Mason, Analyst 

Pension and Fiduciary Service 

Date:  August 5, 2014 

(Attachment 2)
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