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	DEPARTMENT OF VETERANS AFFAIRS

Regulation Policy and Management (02REG)
Office of the General Counsel

Washington, D.C.  20420


                                                                    

In Reply Refer to: 02REG
Date:  August 22, 2012 

From:
Chief Impact Analyst (02REG)
Subj:
Economic Impact Analysis for RIN 2900-AO15, Use of Medicare Procedures to Enter Into Provider Agreements for Extended Care Services
To:
Director, Regulations Management (02REG)

I have reviewed this rulemaking package and determined the following.

1.  This rulemaking will not have an annual effect on the economy of $100 million or more, as set forth in Executive Order 12866.  

2.  This rulemaking will not have a significant economic impact on a substantial number of small entities under the Regulatory Flexibility Act, 5 U.S.C. 601-612.   

3.  This rulemaking will not result in the expenditure of $100 million or more by State, local, and tribal governments, in the aggregate, or by the private sector, under the Unfunded Mandates Reform Act of 1995, 2 U.S.C. 1532. 

4.  Attached please find the relevant cost impact documents. 

(Attachment):  Agency’s Impact Analysis, dated August 21, 2012
Approved by:
Michael P. Shores (02REG)
Chief, Impact Analyst

Regulation Policy & Management

Office of the General Counsel

(Attachment)

Impact Analysis for RIN 2900-AO15

Title of Regulation: Use of Medicare Procedures to Enter Into Provider Agreements for Extended Care Services 

Purpose:  To determine the economic impact of this rulemaking. 

Background:  Paragraph (a) of 38 U.S.C. 1710B authorizes VA to provide extended care services to veterans, including geriatric evaluation, nursing home care, domiciliary services, and adult day health care.  VA Implemented this authority in current 38 CFR 17.38.  Paragraph (a) of 38 U.S.C. 1720 authorizes VA to pay for the nursing home care in non-VA facilities of eligible veterans and eligible members of the Armed Forces.  Section 1720(f) authorizes VA to furnish (in VA and non-VA facilities) adult day health care to enrolled veterans who would otherwise need nursing home care.  

Contracts between VA and these non-VA facilities are currently negotiated under Federal contract statutes and regulations (including the Federal Acquisition Regulation, which are set forth at 48 CFR chapter 1; and the Department of Veterans Affairs Acquisition Regulations, which are set forth at 48 CFR chapter 8). 

We propose to establish a new 38 CFR 17.75, which would implement VA’s authority to use Medicare procedures to enter into provider agreements.  Section 105 of the Veterans Health Care, Capital Asset and Business Improvement Act of 2003 (Public Law 108-170) amended section 1720 to authorize VA to use these procedures.  This amendment, which is codified at 38 U.S.C. 1720(c)(1), authorizes VA to enter into agreements with providers of nursing home care, adult day health care, and other community-based extended care services under “the procedures available for entering into provider agreements under section 1866(a) of the Social Security Act.”  Section 1866(a) (codified at 42 U.S.C.1395cc(a)) authorizes the Department of Health and Human Services to enter into agreements with participating Medicare providers, and specifies the terms of those agreements.    

Assumptions:  VA assumes that these proposed changes will improve its ability to furnish eligible veterans with extended care services of non-VA providers by using a non-contractual mechanism.  A Senate committee report explains that Medicare procedures are simpler and less burdensome than VA contracting procedures.  VA would also be able to obtain services from providers who are closer to veterans’ homes and communities because VA would be seen as a more attractive purchaser of care.  
Qualitative Benefits:  Provider agreements are central to VA’s ability to re-balance its long-term care portfolio, shifting resources from nursing home care (NHC) to home and community based services (HCBS).  As VA endeavors to shift long term services and supports (LTSS) resources, it has expanded its service mix to include self directed home care (Veteran-Directed Home and Community Based Services) and PACE organizations (Program of All-Inclusive Care for the Elderly).  VA has also expanded the provider mix to include States (Aging and Traumatic Brain Injury programs), counties, Aging and Disability Resource Centers, Centers for Independent Living, and Area Agencies on Aging.  These entities, particularly the government organizations, have no desire to become Federal Contractors.  With their strong links to Medicare and Medicaid, these entities are familiar and comfortable in executing provider agreements.

VA’s need in this area is substantial.  VA lags behind other system providers of LTSS in the provision of HCBS.  The chart below shows the proportion of LTSS expenditures devoted to HCBS, the standard measure of re-balancing.  VA has increased its HCBS expenditures from 2.3 percent to 12.3 percent of LTSS expenditures from FY 1995 to FY 2011, an average of 0.63 percent per year.  From FY 1995 to FY 2009 (latest available), States increased the HCBS portion of their LTSS budgets from 16.7 percent to 34.1 percent.  This is an average annual increase of 1.24 percent.
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Chart 2: Proportion of VA and Medicaid LTC expenditures
devoted to HCBS, 1995-2011
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Source: H. Stephen Kaye, Center for Personal Assistance Services, University of California San
Francisco. PAS Center Funded by National Institute on Disability & Rehabilitation Research .





The concept of re-balancing LTSS was discussed as early as the 1980s when states were first rigorously developing HCBS alternatives to institutional care.  The key question for policy-makers outside of quality of life and consumer preference has been the impact on cost.  In a one-to-one comparison, annual costs for services in the community are approximately $44,000 less per person than nursing facilities.
  However, there has been concern that there could be a woodwork effect wherein people who may never have sought public long-term care financing for NHC would do so for HCBS.

To answer the question of what impact HCBS has on overall long-term care spending, Kaye, LaPlante and Harrington conducted an analysis of State per capita spending on long-term care over the decade of 1995 to 2005.  They found that states with limited HCBS spending had greater growth in overall long-term care spending than those that had made significant investments in HCBS.
  It took six years for the savings in the high HCBS states to occur, but they continued over the remainder of the study period.  The authors concluded that expansion of HCBS entails a short-term increase in spending followed by a reduction in institutional spending and overall cost.

Kaye has taken this work further, developing a predictive model of effective re-balancing.
  Shifting more than 3 percent of LTSS expenditures from NHC to HCBS per year tends to result in an overall increase in total LTSS spending.  At the same time, re-balancing at less than 1 percent per year also increases total LTSS costs.  Kaye advises that a 1 to 3 percent annual shift of LTSS resources from NH to HCBS is more effective in lowering total LTSS costs over time.  Cutbacks in HCBS also lead to increases in total LTSS expenditures.  Kaye also reiterates the performance measurement standard, maintaining or lowering inflation-adjusted total LTSS costs.  This measure greatly reduces the concern over the woodwork effect, provided services are targeted to populations who need a nursing home level of care.  VHA's system of identifying target populations matches the most rigorous State systems and has been in effect since 2004.   

VA has greatly increased access to all its HCBS programs and has engaged in modest re-balancing.  Additional shifting of resources will be required to lower the overall total cost of LTSS.
Costs:  VA projected the cost of the rule change by examining the estimated cost under a Medicare rate, the cost of care under current VA procedures and the estimated number of Veterans affected by the change.  The estimated Medicare Rate is the average Medicare rate for 51 of 66 case-mix levels, beginning at the Resource Utilization Group IV (RUGIV) level, labeled, RHC.  The RHC group is the mid-point of the Rehabilitation category.  Higher acuity case-mix levels are rarely used or expected to be used by VA.  The assumed yearly inflation rate is 1.3% which has been the Medicare average over the past few years, based on the Nursing Home Prospective Payment System.  The estimated VA Per Diem Rate for CNH is taken from budget submissions.  VA’s estimate of the number of veterans affected by this rulemaking change is based on the assumption that 70 percent of all nursing home contracts will convert to provider agreements over a 5-year period.  Current CNH contracts have a 5-year lifespan.  VA further projects that 14 percent of the veterans in the program will be affected each year.  The estimated Average Daily Census (ADC) is taken from budget submissions.  The projected cost of the change equals the difference between the Medicare and VA rates, multiplied by number of Veterans affected in each year, multiplied by the number of days in the year.    

Projected Costs for Using Medicare Rates vs. VA Rates in CNH
	Fiscal Year
	Estimated Medicare Rate
	Estimated VA Rate in CNH Program
	# of CNH Veterans Affected
	Projected Costs

($000)

	FY 2013
	$332.24
	$305.22
	946
	$9,332

	FY 2014
	$336.56
	$334.73
	964
	$643

	FY 2015
	$340.93
	$339.08
	980
	$663

	FY 2016
	$345.37
	$343.49
	960
	$660

	FY 2017
	$349.86
	$347.95
	941
	$654

	5-Year Total
	NA
	NA
	4,791
	$11,953


Estimated Impact:  The costs associated with this rulemaking are estimated to be $9.3 million in FY2013 and $11 million over a five year period.  VA does not anticipate an increased workload or influx of Veterans seeking services with the implementation of this regulation.  An increased per diem rate for the Community Nursing Home Program (CNH) is recognized in the FY 2013 President’s Budget.”  

Submitted by:

Daniel J. Schoeps

Director, Purchased Long-Term Services and Supports
Geriatrics and Extended Care

VA Central Office

August 21, 2012
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