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VA 
	
                                  
      U.S. Department 
  of Veterans Affairs


Office of the General Counsel					In Reply Refer To: 02REG Washington DC 20420


Date:  September 4, 2014

From:	Chief Impact Analyst (02REG)

Subj:	Economic Impact Analysis for RIN 2900-AO81, Standard Claims and Appeals Forms

To:	Director, Regulations Management (02REG)

	I have reviewed this rulemaking package and determined the following.

1.  This rulemaking will not have an annual effect on the economy of $100 million or more, as set forth in Executive Order 12866.  

2.  This rulemaking will not have a significant economic impact on a substantial number of small entities under the Regulatory Flexibility Act, 5 U.S.C. 601-612.   

3.  This rulemaking will not result in the expenditure of $100 million or more by State, local, and tribal governments, in the aggregate, or by the private sector, under the Unfunded Mandates Reform Act of 1995, 2 U.S.C. 1532. 

4.  Attached please find the relevant cost impact documents. 

(Attachment 1):  Agency’s Impact Analysis, dated May 28, 2014
(Attachment 2):  CFO Concurrence memo, dated May 23, 2014

Approved by:
Michael P. Shores (02REG)
Chief, Impact Analyst
Regulation Policy & Management
Office of the General Counsel








(Attachment 1)


Impact Analysis for RIN 2900-AO81 


Title of Rulemaking:  Standard Claims and Appeals Forms

Purpose:  To determine the economic impact of this rulemaking

Background:  The Department of Veterans Affairs (VA) is amending its adjudication regulations.  This amendment will require all claims governed under 38 CFR part 3 to be filed on standard forms prescribed by the Secretary, regardless of the type of claim or posture in which the claim arises.  This regulatory change will eliminate the concept of an informal claim.  However, this regulation will create an “intent to file a claim” for claims initiated for the purpose of preserving a date of claim as long as a complete claim is filed within one year. In addition, VA is amending its appeals regulations and rules of practice of the Board of Veterans’ Appeals (Board).  This amendment provides that VA will only accept an expression of dissatisfaction or disagreement with an adjudicative determination by the agency of original jurisdiction (AOJ) as a Notice of Disagreement (NOD) if it is submitted on a standardized form provided by VA for the purpose of appealing the decision, in cases where such a form is provided.  These amendments are necessary to improve the quality and timeliness of the processing of veterans’ appeals.  

Assumptions/Methodology:  With regard to VA’s adjudication regulations, this rulemaking requires that all claims must be submitted on a standard form and replaces informal claims with an option for an “intent to file a claim” to preserve a date of claim. Claims must be submitted on a designated standard form and a complete claim must be filed within one year.  Upon receipt of an intent to file a claim from a claimant, VA will furnish the appropriate application or form to the claimant and will allow the claimant one year from the date of receipt of the intent to file a complete claim on the appropriate application or form that was furnished. This alters the claims process to consider all claims not submitted on their respective prescribed forms as a request for an application and the date received will no longer be held as an effective date for benefits.  This will not affect veterans’ eligibility to benefits, but rather prescribe that they must use a standard application form to formally apply for benefits.  Additionally, this rulemaking specifies the removal of the requirements for inferring claims for increase upon receipt of only VA medical evidence in the absence of a claim submitted formally.  However, the retroactive effective date treatment for hospitalization, treatment, or examination under current regulation will apply if claimant files a complete claim within one year of such medical care.

With regard to VA’s appeals regulations, this rulemaking amends its appeals regulations and rules of practice of the Board of Veterans’ Appeals (Board) to provide that VA will only accept an expression of dissatisfaction or disagreement with an adjudicative determination by the agency of original jurisdiction (AOJ) as a Notice of Disagreement (NOD) if it is submitted on a standardized form provided by VA for the purpose of appealing the decision, in cases where such a form is provided.  These amendments are necessary to improve the quality and timeliness of the processing of veterans’ appeals.  

In VA’s current informal claims process, claimants can file non-standard submissions in different formats and media, whether in an open-ended narrative on several pages of a VA form or in one sentence on a piece of scrap paper.  Due to the various formats of these non-standard submissions, VA is not able to assess or quantify the amount of time it takes claimants to express a belief in entitlement to benefits when filing an informal claim nor is VA able to assess the time and manpower needed to process and adjudicate these varied non-standard submissions which are filed as informal claims.  In addition, claimants may submit any non-standard submissions to substantiate an existing, pending claim or to communicate with VA.  These statements are considered evidence in the claimant’s file which VA must consider and, if there is any indication of a claimant’s belief in entitlement to benefits, such submissions can be construed as an informal claim.  Likewise, VA is not able to assess or quantify the amount of time it takes to search the claimant’s file and to read and determine whether any non-standard submission in a claimant’s file can be construed as an informal claim.

In many cases, informal claims do not specify the benefit sought which results in VA contacting the claimant and/or claimant’s authorized representative to determine what benefit the claimant is seeking.  Finding, reviewing, and clarifying these non-standard submissions is extremely time-consuming, resulting in slower processing and adjudication of the claim and can also lead to claims being overlooked, all of which are detrimental to the claimant.

VA also has a long-standing practice of searching claims files for records of treatment, hospitalization, or examination for a service-connected disability to determine whether an informal claim has been received to increase an evaluation, reopen a previous claim, or obtain benefits under 38 U.S.C. § 1151 based on disability or death resulting from VA hospital care, medical or surgical treatment, examination, training, and rehabilitation services, or compensated work therapy program.  Because the claimant is not required to submit an actual claim in these instances, including a non-standard informal submission, these types of claims can be overlooked when reviewing the record.  Moreover, once identified, these types of claims often require review, discovery, and clarification by VA, resulting in slower processing and adjudication of the claim which is detrimental to the claimant.  This rulemaking will require these types of claims to be submitted on a prescribed form and will no longer solely rely on VA personnel to identify such claims during a review of the medical evidence in the claims file.  

We have determined that, as a result of this rulemaking, claimants may be minimally burdened in familiarizing themselves with the procedures and requirements of the new standardized claims process, namely, the standardization of the current informal claims process and the requirements of submitting a complete claim on a prescribed form and in taking the time to fill out a prescribed form to file a complete claim, an intent to file a claim, or a standard Notice of Disagreement to initiate an appeal.

VA stresses that veterans do not need to fill out the entire application completely but only as minimally required according to the criteria as defined in this rulemaking.  It is noted that the current claims adjudication process requires the submission of a “substantially complete application” pursuant to current 38 CFR 3.159 in order to trigger VA’s duty to notify and to assist claimants in substantiating their claims.  Under § 3.159(a)(3), a “substantially complete application” is defined as an application containing the claimant’s name; his or her relationship to the veteran, if applicable; sufficient service information to verify the claimed service, if applicable; the benefit claimed and any medical condition on which it is based; the claimant’s signature; and in claims for nonservice-connected disability or death pension and parents’ dependency and indemnity compensation, a statement of income.  The same criteria are mirrored in the definition of a “complete claim” of this rulemaking.  Therefore, those claimants who have applied for VA benefits previously are not required to familiarize or learn new or additional criteria or requirements pertaining to definition of a complete claim.

While there are no substantial monetary burdens on the claimant, the cost to claimants in submitting complete claims on a prescribed form or submitting expressions of intent to file in a specified format can be calculated in terms of a claimant’s time to fill out VA forms (or, more specifically, the difference between the time requirements associated with completing and submitting standard forms and the time requirements associated with the informal claims that would have been submitted in the absence of this rule).  This rulemaking does not affect the amount of monies paid to a claimant or entitlement to benefits except in the case where a claimant who is not familiar with the intent to file a claim process submits an informal claim which VA will deem as a request for application for benefits, resulting in the claimant submitting an intent to file a claim or complete claim at a later date. 

However, VA has provided a delayed effective date of 180 days from publication of this rulemaking in order to perform robust outreach to inform and educate claimants and authorized representatives of this new standardized procedure of the claims process to mitigate situations as described above.  
  
The provisions in this rulemaking will allow VA to render procedural changes to the claims process by mandating the submission of a standard form which will only burden claimants and/or authorized representatives in terms of incremental time necessary to fill out prescribed forms in the new procedures.

Estimated Impact:  Current data indicates that it will take, on average, approximately 25 to 30 minutes for claimants to fill out a prescribed claim or appeal form.  This time includes reviewing instructions to the form, finding the information, and completing the form.  While this rulemaking requires claimants to spend 25 to 30 minutes filling out a form, this up-front time burden to claimants may be mostly or completely offset by the time it would take, in the absence of this rule, for approximately half of claimants to compose non-standard submissions.  (These estimates do not include the later time costs to claimants or to VA as VA attempts to identify and clarify the communication received in non-standard submissions, all of which add to delays in processing and adjudicating claims and decreases the overall timeliness of delivering benefits to claimants.)  Similar considerations also apply to claimants opting to submit an intent to file a claim and a complete claim.  VA approximates that claimants will take 40 minutes to complete both forms.  Although the intent to file a claim process may impose an additional time burden, we assume that such time burden is mostly or completely offset by the time burdens, experienced in the absence of this rule, of submitting both informal claims and applications for benefits.  By requiring data to be formatted in a standard way through the use of forms, VA will be able to cut processing time in identifying and developing claims, which would result in faster delivery of benefits.  While approximately half of the claimant population files non-standard submissions, the other half continue to file claims on a prescribed form.  For the claimant population filing on prescribed forms, there is no additional burden as a result of this rulemaking.  

However, this rulemaking will require claimants to submit a form for claims for increase and to reopen, claims for increase based on treatment, hospitalization, and examination, and claims for benefits under 38 U.S.C. § 1151.  We have estimated the monetized time burden as $20,166,380 per year.  This figure was derived by multiplying the estimated number of claimants filing annually (e.g., 2,016,638) by the estimated completion time of VA Form 21-526EZ (e.g., 25 minutes) by the average hourly earnings per U.S. Bureau of Labor Statistics (e.g., $24 per hour).  As previously discussed, VA has determined that this time burden to claimants is justified by the time savings to VA in identifying, clarifying, and processing these claims, thereby allowing claimants to receive their benefits faster.

Claimants and/or authorized representatives may need to learn and acclimate themselves to the new intent to file a claim process, which functions similarly to the current informal claim process.  However, those claimants who are familiar with VA’s claims process may recognize the operation of the intent to file process as functioning similar to the current informal claim process.  The difference is that the intent to file a claim form serves as the effective date placeholder like the informal claim itself but must be submitted in a specified standard format and will only trigger VA’s duty to furnish the claimant the appropriate form. 

The intent to file a claim process operates to preserve a claimant’s date of claim by allowing a claimant to submit a complete claim within one year of receipt of the intent to file a claim.  Claimants are not required to file an intent to file a claim as they also have the option of filing a complete claim; however, the intent to file a claim process provides claimants with a one-year window to file a complete claim.  Instead of sending a non-standard submission as an informal claim to secure a date of claim, claimants can submit an intent to file a claim either in paper, i.e., the intent to file a claim form, by telephone, or electronically through eBenefits.  The intent to file a claim form will be available on VA’s website at no cost to claimants and authorized representatives.  As previously stated, the cost to claimants and/or authorized representatives has been calculated in terms of time required to fill out or to submit an intent to file a claim.  

Claimants and/or authorized representatives who file an intent to file a claim by telephone contact with VA personnel or who file claims electronically will not incur any monetary costs.  The average costs to claimants and/or authorized representatives in terms of the time needed to submit an intent to file is likely to be mostly or completely offset by the time it currently takes claimants and/or authorized representatives to file an informal claim.

VA does not expect an increased use of third party assistance of representatives or attorneys in the submission of complete claims or of intent to file a claim.  However, there is the possibility that unrepresented claimants or those who are unfamiliar with VA’s claims adjudication process may wish to file electronically or to submit an intent to file a claim by utilizing the assistance of an authorized representative.  Authorized representation is provided to claimants free of charge and the only anticipated cost to claimants is in terms of the time necessary to find and to establish such representation.  However, VA provides assistance and guidance to unrepresented claimants in establishing third party assistance of representatives or attorneys.

VA will be able to decrease the processing time in identifying, clarifying, and processing non-standard submissions as claims or appeals since VA will be able to easily target and identify these claims or initiations of appeals based on the submitted form.  This means increased quality in processing claims as VA would be able to more accurately identify claims and to correctly assign effective dates of awards for claims submitted on prescribed forms.  Thus, standardizing the claims and appeals processes through the use of forms translates to faster delivery of benefits to claimants.  In addition, standardizing submissions on a prescribed forms is an essential component to VA’s current and developing electronic business programs which are designed to process and adjudicate claims and appeals more quickly and efficiently.  In order to realize the potential efficiency of such programs, data inputs require a standard format which would be achieved through the use of prescribed forms.

In sum, we are making procedural changes to the claims process by mandating the submission of standard forms to initiate a claim or to file a claim and to the appellate process by mandating the submission of standard forms where such a form is provided.  We have determined that the costs associated with this rulemaking are mostly in terms of the potential incremental burden of time required by claimants and/or their authorized representatives but such incremental time burdens are likely to be small, if present at all.  Moreover, the use of standardized forms will result in real-time savings to VA in identifying, clarifying, and processing claims and appeals.  Thus, there is likely to be an overall net benefit to the public as a result of this rulemaking.

Request Submitted By:
Amy Hamma
Management Analyst
Budget Staff, Compensation Service (216)
May 28, 2014

and

Donnie R. Hachey (01C2) 
Chief Counsel for Operations
Board of Veterans’ Appeals
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