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VA 
	
                                  
      U.S. Department 
  of Veterans Affairs


Office of the Secretary					In Reply Refer To: 00REG Washington DC 20420


Date:  September 27, 2016


Subj:	Economic Impact Analysis for RIN 2900-AP32, Loan Guaranty: Vendee Loan Fees

	I have reviewed this rulemaking package and determined the following.

1.  This rulemaking will not have an annual effect on the economy of $100 million or more, as set forth in Executive Order 12866.  

2.  This rulemaking will not have a significant economic impact on a substantial number of small entities under the Regulatory Flexibility Act, 5 U.S.C. 601-612.   

3.  This rulemaking will not result in the expenditure of $100 million or more by State, local, and tribal governments, in the aggregate, or by the private sector, under the Unfunded Mandates Reform Act of 1995, 2 U.S.C. 1532. 

4.  Attached please find the relevant cost impact documents. 

(Attachment 1):  Agency’s Impact Analysis, dated June 1, 2016
(Attachment 2): Agency’s CFO memo, dated August 9, 2016


Approved by:
Michael P. Shores, MSRC 
Acting, Director Regulation Policy & Management (00REG)
Office of the Secretary














(Attachment 1)

Impact Analysis for RIN 2900-AP32

Title of Regulation: Loan Guaranty: Vendee Loan Fees
Purpose:  To determine the economic impact of this rulemaking. 

The Need for the Regulatory Action:  This rule proposes to amend the Department of Veterans Affairs (VA) Loan Guaranty regulations to specify reasonable fees that VA may charge in connection with the origination and servicing of vendee loans made by VA for the purchase of VA-owned properties.  These fees are standard in the industry and will ensure that VA’s real-estate owned (REO) portfolio is administered in a cost-effective manner.  The proposed fees would prevent against windfalls to the small population of vendee borrowers by assuring that the borrowers, rather than taxpayers generally, pay for the unique advantages of vendee financing.  

Estimated Impact:  VA expects to collect approximately $9,385,683 in additional fees in FY 2017 and $53,650,622 over a five year period.  The estimated revenue generated from this regulatory action is scored as a budgetary cost savings for the vendee loan program.  Any savings realized by the vendee program are deposited into the Veterans Housing Benefit Program Fund, as required by 38 U.S.C. 3722.  


Background:  VA is proposing a new regulatory provision to be found at 38 CFR 36.4528.  Proposed § 36.4528 would permit VA to charge an origination fee not to exceed one-and-one-half percent of the loan amount.  All or part of such fee may be paid in cash at loan closing or all or part of the fee may be included in the loan.  In computing the fee, VA will disregard any amount included in the loan to enable the borrower to pay such fee.  In no event may the total fee agreed upon between the Secretary and the borrower result in an amount that would cause the loan to be designated as a high-cost mortgage, as defined by section 103(bb) of the Truth in Lending Act (TILA), codified at 15 U.S.C. 1602(bb), and implementing regulations in 12 CFR part 1026.  This proposed fee is distinct, and in addition to, the loan fee required to be paid by 38 U.S.C. 3729 for vendee loans made pursuant to 38 U.S.C. 3733.

VA is also proposing a new regulatory provision, 38 CFR 36.4529, which would allow VA to charge reasonable post-origination fees in connection with loan servicing.  These fees would be charged to the borrower to cover the costs of special services that the servicer performs at the borrower’s request or on the borrower’s behalf, and are beyond the regular services performed in connection with loan servicing.
	
Specifically, this rule at 38 CFR 36.4529(a) would permit a: (1) processing assumption fee not to exceed $300, plus the cost of the credit report; (2) processing subordination fee not to exceed $350; (3) processing partial release fee not to exceed $350; (4) processing release of lien fee not to exceed $15; (5) processing payoff statement fee not to exceed $30; and (6) processing fee for payment by phone, not to exceed $12 when a payment is handled by a servicing representative or $10 if handled electronically.  Please see appendix A for industry data utilized to determine fees. 

Proposed 38 CFR 36.4529(c) would also identify reasonable post-origination fees that are standard in loan instruments.  Fees established in loan instruments are generally considered deterrents to default, incentives for repaying a loan obligation in a timely manner, and insurance that the lender can minimize losses if a loan does default.  Such fees include, but are not limited to, return check fees, property inspection fees; liquidation appraisal fees; property preservation fees; attorneys’ fees; late fees; and any other fee the Secretary determines reasonably necessary for the protection of the Secretary’s investment.  As these fees are governed by the loan instrument and may be capitalized into the principal balance of the loan, state law sets the maximum amounts for these fees.  VA is including a discussion of these fees in this rulemaking to further clarify to borrowers all expenses that may be incurred in connection with vendee financing. These fees will be deposited into the Veterans Housing Benefit Program Fund and shall be available, as necessary, to pay for offsetting housing program operations

Finally, this rule would add proposed § 36.4530 to clarify for borrowers of vendee loans that they may incur fees associated with their financing that are charged by third parties.  These fees, which are also permitted in connection with the Loan Guaranty Program, are not collected on behalf of the Secretary or VA’s agent.  These types of fees are collected to pay for goods or services such as termite inspections, hazard and forced-place insurance premiums, courier fees, and recorder’s fees.  These fees are not collected by VA, nor does VA have authority to specify the maximum amounts of these fees as they are negotiated between the borrower and the third party.  Nevertheless, VA is identifying these fees in this rule to provide further clarity to borrowers.

Assumptions and Methodology of the Analysis: 

VA’s data is limited to historical performance and expected capabilities. This rulemaking contains cost estimates based on the 2017 Presidents Budget request for new vendee loan originations for 2017 to 2021 (President Budget assumes 15% of property sales with vendee financing). This analysis is VA’s meaningful representation of expected vendee loan financing and the amount of fees to be collected. Additionally, VA anticipates that the fees charged would be static and any changes would be made in accordance with changes in the mortgage industry and after further market analysis. 

Origination Fee

In Fiscal Years (FYs) 2011 and 2012, the last years for which VA made vendee loans, VA averaged 175 sales of REO properties with vendee financing per month.  Over that time period, the average loan amount was $114,925.  Adjusting the average loan amount for inflation, the one and one-half percent origination fee charged on a loan in FY 2017 would result in an origination fee of $1,762.  This fee is adjusted annually per projected average loan amount increases tied to budgetary inflation rates.  A one and one-half percent origination fee charged to borrowers at the time of loan origination is standard industry practice.  In FY 2017, the 5,312 projected vendee loans will result in VA collecting an estimated $9.4M in new revenue.  Over the five year period of FY 2017-2021, VA is estimated to collect $53.7M in new revenue. The estimated subsidy impact is displayed in the Vendee Loan Subisdy Impact column on the chart below.  This column depicts the subsidy reduction, due to the new revenue generated by the collection of the origination fee.   


Origination Fee

	Fiscal year 
	New Vendee Count
	$ Value of Vendees
	Avg. loan amount
	Origination fee (static @1.5%)
	 Est. $ Collected by VA*
	Vendee Loan Subsidy Impact**

	2017
	5,312
	$623,912,195
	$117,453
	$1,762
	          $9,385,683 
	
($9,293,223)

	2018
	5,831
	$695,828,412
	$119,333
	$1,790
	        $10,437,426 
	
($10,297,728)

	2019
	6,068
	$735,696,002
	$121,242
	$1,819
	        $11,035,440 
	
($10,837,459)

	2020
	6,139
	$756,213,046
	$123,182
	$1,848
	        $11,343,196 
	
($11,134,570)

	2021
	6,113
	$765,058,484
	$125,153
	$1,877
	        $11,475,877 
	($11,309,072) 

	Total 
	29,463
	$3,576,708,140
	 
	 
	$53,650,622
	($52,872,053)



*Estimated dollars collected by VA are modeled as new revenues in Year 1 of new vendee loans
**Vendee loan subsidy impact is the budgetary cost that would result from changing budget baseline cash-flow projections based on the proposed Vendee fees regulations


Post-Origination Fees

1. Fees under 38 CFR 36.4529(a)
VA is also specifying in this rulemaking, at 38 CFR 36.4529(a), certain reasonable post-origination loan servicing fees that VA does not currently charge, but which VA has general statutory authority to charge under 38 U.S.C. 3720 and 3722.  These fees are commonly charged by the private industry for non-traditional loan servicing activities such as: (1) processing assumption fee, plus the cost of the credit report; (2) processing subordination fee; (3) processing partial release fee; (4) processing release of lien fee; (5) processing payoff statement fee; and (6) processing fee for payment by phone.  Industry data was reviewed to determine the frequency of these activities, and due to insignificant occurrence volume, there is no estimated budgetary impact.
  
2. Fees under 38 CFR 36.4529(c)
Additionally, under proposed § 36.4529(c), borrowers with vendee loans may be expected to pay the reasonable fees included in standard loan instruments.  VA is not prescribing specific maximum amounts for these fees.  Rather, as these fees are governed by the loan instrument and may be capitalized into the principal balance of the loan, state law sets the maximum amounts for these fees.  VA is publishing these fees in this rulemaking to further clarify that any borrower obtaining vendee financing may incur reasonable fees as provided for in standard loan instruments.  Borrowers with conventional loans are expected to pay these fees.  This is current practice for VA and we do not anticipate any impact to borrowers as a result proposed § 36.4529(c).    

The reasonableness of any fee included in the loan instrument and permitted under proposed § 36.4529(c) would be evaluated based on the amount customarily charged in the industry for the performance of the service in the particular area, the status of the loan, and the characteristics of the affected property.  Because the reasonableness of any fee depends on many case-specific variables, VA cannot anticipate the potential cost impact to borrowers of these fees or the potential amount VA may deposit into the VHBPF.  However, VA does not anticipate any impact on borrowers or VA from specifying these fees in this rulemaking, as they are already common practice. 


Other Fees
VA does not estimate any impact to borrowers based on the other fees currently charged by third parties specified under this rulemaking.  These fees are negotiated between the borrower and the third party providing the service, and are standard in loan closing transactions.  VA is merely identifying these fees in this rule to provide further clarity to borrowers.  These fees, which are also permitted in connection with the Home Loan benefit program, are not collected on behalf of the Secretary or VA’s agent.  There are no costs or savings to VA associated with the third-party fees specified in this rule as VA does not collect or retain these fees.  VA conducts audits of its loan files to ensure borrowers are being properly charged reasonable third-party fees, however, it does not maintain a database that includes information on all fees charged on all loans.  

Submitted by: 

Erica Lewis
Loan Guaranty Service
Veterans Benefits Administration
Department of Veterans Affairs
Washington, DC
June 1, 2016

















Appendix A: Maximum permitted post-origination fees

	Fee
	VA
	Residential Credit Solutions (RCS)
	Bank of America (BoA)
	Wells Fargo
	Ocwen

	Subordination Fee

	$350
	$350
	Not disclosed
	$95-250
	$200

	Assumption Fee
	$300
	$350
	Not disclosed
	Not disclosed
	$1300

	Partial Release Fee
	$350
	$350
	NA
	NA
	$500

	Payment by Phone Fee

	$10
	$9-12
	$15-20
	$0-20
	$12-19.50

	Payment with a representative
	$12
	$9-12
	$15-20
	$0-20
	$12-19.50

	Release of Lien Fee
	$15
	$15
	Not disclosed ($100 when pay off/refinance loan)
	Not disclosed
	Varies by County/Town

	Payoff Statement Fee
	$30
	Not disclosed
	$30 (expedited)
	$5-10
	$30














(Attachment 2)

Department of			  Memorandum
Veterans Affairs
Date:  August 9, 2016

From: Acting Chief Financial Officer (24)

Subj:  AP32(P) - Vendee Loan User Fees and Servicing Expenses

To: 	 Director, Loan Guaranty Service (26)

1. The Office of Resource Management (ORM) reviewed a description of the rulemaking for new vendee loan user fees from the “Impact Analysis for RIN 2900-AP32/WP2014-054” narrative.  The rulemaking prescribes the regulatory authority under which the Secretary of the Department of Veterans Affairs (VA) collects reasonable user fees in connection with the origination and servicing of vendee loans.  The proposed loan fees adhere to mortgage industry practices.  They would increase VA revenues without new offsetting loan expenses.  Thus, the new fees are scored as budgetary cost savings of $52.8 million over five years. 

2. Questions regarding this cost analysis may be directed to Wesley Romans, ORM (245), at 202-461-9957.

		
							Sincerely,
						         	      /s/
E. Pearson
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