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VA 
	
                                  
      U.S. Department 
  of Veterans Affairs


Office of the Secretary					In Reply Refer To: 00REG Washington DC 20420


Date:  June 18, 2018  

From:	Impact Analyst (00REG)

Subj:	Economic Impact Analysis for RIN 2900-AO53/WP2010-001, Fiduciary Activities 

To:	Director, Regulations Management (00REG)

	I have reviewed this rulemaking package and determined the following.

1.  This rulemaking will not have an annual effect on the economy of $100 million or more, as set forth in Executive Order 12866.  

2.  This rulemaking will not have a significant economic impact on a substantial number of small entities under the Regulatory Flexibility Act, 5 U.S.C. 601-612.   

3.  This rulemaking will not result in the expenditure of $100 million or more by State, local, and tribal governments, in the aggregate, or by the private sector, under the Unfunded Mandates Reform Act of 1995, 2 U.S.C. 1532. 

4.  Attached please find the relevant cost impact documents. 

(Attachment):  Agency’s Impact Analysis, dated June 7, 2018.

Approved by:
Jeffrey M. Martin
Impact Analyst
Office of Regulation Policy & Management (00REG)
Office of the Secretary










(Attachment)


Impact Analysis for RIN 2900-AO53/WP2010-001


Title of Regulation: Fiduciary Activities

Purpose:  To determine the economic impact of this rulemaking. 

Background:  The Department of Veterans Affairs (VA) is updating and reorganizing its fiduciary program regulations, which govern the oversight of beneficiaries, who because of injury, disease, or age, are unable to manage their VA benefits, and the appointment and oversight of fiduciaries for these vulnerable beneficiaries. This rulemaking will provide general notice regarding the statutory authority for and purpose of VA's fiduciary program. VA’s regulations were issued in the 1970s and have not been updated since, as early as 1975.  

Current regulations are difficult to enforce because they are outdated and represent general statements written in archaic language. In addition, they are subject to various interpretations by beneficiaries, fiduciaries and VA.  They do not serve the purpose of having the force of law needed to administer the fiduciary program. For example, current regulations use the terms “estate,” “incompetent adult,” “payee,” “legal custodian,” “custodian-in-fact,” “court-appointed fiduciary,” and “commission” with no guidance as to the meaning of such terms.  As a result, such language is not easy-to-understand language for the general public. 
In addition, current regulations lack clear rules regarding the supervision of VA-appointed fiduciaries.  While current regulations authorize VA to require an accounting from, or terminate the appointment of a VA-appointed fiduciary when VA deems it necessary for the protection of the beneficiary's interests, it is unclear when such action might be necessary, and there is no notice to fiduciaries or beneficiaries regarding VA's expectations. For the reasons mentioned above, VA reviewed all of the outdated regulations, inconsistencies and methodically determined that the Fiduciary program’s regulation needed necessary amendments, clarity, and updates to resolve any negative assumption.

The Need for the Regulatory Action:  The amendments addressed in this rulemaking are mandatory to comply with existing laws and to conform with current VA practices.  VA implemented its authority to administer a fiduciary program in current 38 CFR part 13, most of which has not been updated since as early as 1975.  In 2004, Congress amended 38 U.S.C. chapters 55 and 61 to add new provisions, which, among other things, authorize VA to conduct specific investigations regarding the fitness of individuals to serve as fiduciaries, conduct onsite reviews of fiduciaries who serve more than 20 beneficiaries, require fiduciaries to file reports or accountings, and reissue certain benefits that are misused by fiduciaries. See 38 U.S.C. 5507-5510, 6106-6107. None of these amended statutes are implemented in regulations. Therefore, VA is updating VA’s fiduciary regulations in accordance to these amended statutes.  

While current 38 CFR part 13 implemented some statutory authority to administer the fiduciary program, these implementations are vague and do not conform with the statutory language.  For example, VA implemented its authority under 38 USC section 5502 in current 38 CFR 13.55. While § 13.55 authorizes the Veterans Service Center Manager to select and appoint the individual or entity best suited to receive VA benefits in a fiduciary capacity on behalf of a beneficiary, it does not fully implement section 5502. Specifically, it does not prescribe the obligations in initial appointments, to include VA's order of preference that must be considered in selecting a fiduciary to ensure that the appropriate fiduciary is appointed for a beneficiary. Further, the current regulation was promulgated in 1975, long before Congress added section 5507 regarding the investigation required to appoint a fiduciary.  Implementing such laws is crucial to ensure the most qualified individuals are appointed as fiduciary to manage a beneficiary’s VA benefits.

In addition to implementing mandatory requirements, VA’s amendments to current 38 CFR part 13 are consistent with the statutory goals.  They clarify the rights of beneficiaries and the role of VA and fiduciaries in the fiduciary program.  

Furthermore, while most of the amendments in this rulemaking are consistent with statutory goals and current law, VA’s amendments are mainly for clarity and general policy statements, rather than binding amendments for VA beneficiaries and fiduciaries, that one might expect to find in regulations. 

In addition, to VA's current fiduciary regulations that are in 38 CFR part 13, there are regulations in 38 CFR part 3 that also address fiduciary matters. See 38 CFR 3.850 through 3.857. VA generally promulgated these regulations in the 1960s and 1970s, and they are either obsolete, redundant of current part 13 provisions, or general policy statements that do not constitute binding rules. Accordingly, VA proposed to remove these regulations from part 3 and consolidate all rules applicable to the fiduciary program in part 13. There are references to these part 3 regulations in 38 CFR 3.401, 3.403, 3.452, 3.500, and 3.501, which generally pertain to effective dates. We proposed to update §§ 3.403 and 3.452 consistent with our proposed regulations and current VA policy and to remove the other references because they are also obsolete or are not applicable to fiduciary matters. There are a few references to current part 13 regulations in current 38 CFR 3.353. We propose to update § 3.353 by replacing these references with references to proposed provisions. 

In 2004, Congress amended 38 U.S.C. chapters 55 and 61 to add new provisions, which VA is currently implementing in this final regulation.  Congress added provisions that mandate VA to conduct specific investigations regarding the fitness of individuals to serve as fiduciaries, conduct onsite reviews of fiduciaries who serve more than 20 beneficiaries, require fiduciaries to file reports or accountings, and reissue certain benefits that are misused by fiduciaries. See 38 U.S.C. 5507-5510, 6106-6107. VA is implementing these changes in law in this final rule.

In addition to implementing new changes, this final rule is also fully implementing current authority and aligning current rules with up to date practice.  For example, In 38 U.S.C. 5502(a)(1), Congress authorized VA to pay benefits directly to a beneficiary, regardless of any legal disability on the beneficiary's part, if VA determines that direct payment to that beneficiary will serve his or her interest. Congress did not address the scope of direct payment to a beneficiary who was initially rated as being unable to manage his or her VA benefits, but later, through supervised direct payment, demonstrated the ability to independently manage those benefits.  VA implemented its authority under section 5502(a)(1) in current 38 CFR 13.56 regarding supervised direct payment.  However, current § 13.56 does not fully implement section 5502(a)(1) or current VA policy regarding supervised direct payment to beneficiaries in the fiduciary program. Therefore, the new § 13.110  clearly prescribe the roles of both VA and the beneficiary during the supervised direct payment period, with the objective of having the beneficiary independently managing his or her benefits without VA supervision at a later date, and without having a fiduciary appointed.

Furthermore, VA's current regulations prescribe the appointment of a fiduciary if VA determines that such appointment is in the interest of the beneficiary.  However, current regulations do not contain any provisions establishing clear qualification standards for proposed or currently serving fiduciaries. Specifically, VA does not currently have a regulation that lists the circumstances under which VA would not consider an individual or entity for appointment or continuation of service. Such a rule is necessary to ensure consistency in fiduciary appointments and to ensure that VA's fiduciary personnel appoint only the best qualified individuals or entities to manage the funds of VA's most vulnerable beneficiaries. Further, it is VA's obligation in its oversight role to remove any fiduciary who no longer meets the requirements for appointment. Without a clear standard regarding the circumstances that would bar appointment or continuation of service, VA could not consistently conduct oversight and beneficiaries and fiduciaries would not have adequate notice of VA's interpretation of governing law. Accordingly, the final rule contains provisions regarding bars to serving as a fiduciary. 

Estimated Impact:  VA has determined that there are negligible transfers associated with this rulemaking and approximately $93,459.62 in incremental burden costs associated with the Paperwork Reduction Act (PRA) included in this rulemaking.

A possibility of the negligible amounts of transfers can occur in the statutory cap of 4 percent fees paid to fiduciaries by beneficiaries. Fiduciaries are required to report to VA fees charged in their annual accounting of funds managed on behalf of a beneficiary. In the event a fiduciary receives an excess of 4 percent fee, that fiduciary would be required to return the amount in excess of 4 percent to a beneficiary’s funds under management.

The rulemaking brings current practice into conformity with existing statutes and consistency with applicable statutory requirements.  Benefits are discussed in the Benefits section below and PRA costs are discussed in the Paperwork Reduction Act section below. 

Benefits:  VA is unable to quantify the benefits associated with this rulemaking; however, a qualitative discussion of the benefits associated with this rulemaking follows.  The amendments in this rulemaking will ensure that benefits paid to fiduciaries on behalf of our vulnerable beneficiaries are managed in the best interest of the beneficiaries.  VA fiduciaries are now required to keep VA apprised of any change in the beneficiary's circumstances which might adversely impact the beneficiary's well-being.  Specific amendments now require fiduciaries to coordinate proper responses to the beneficiary's benefit or other needs, to include referral to the Veterans Health Administration or other public or private agencies for delivery of services. VA fiduciaries are now required to submit a copy of the surety bond insurance so that VA has a record of it, which allows VA to provide oversight and management protection of the beneficiaries’ funds.  The general information of this rulemaking provides clarity to both Veterans and Fiduciaries, when it comes to distinguishing fiduciary matters from benefit claims.  The rulemaking will result in a reduction in confusion for veterans, VA employees, adjudicators, and VSO’s when it comes to Fiduciary applications.  Lastly, this rulemaking will clarify the rights of beneficiaries in the program and the roles of VA and fiduciaries in ensuring that VA benefits are managed in the best interest of beneficiaries and their dependents.

This final rule will, for the first time in the fiduciary program’s regulations, clarify the rights of beneficiaries in the fiduciary program.  Beneficiaries will have a right to notice regarding VA's appointment of a fiduciary or any other decision on a fiduciary matter that affects VA's provision of benefits to the beneficiary.  

Current regulations do not prescribe any meaningful standards, which might instruct fiduciaries and beneficiaries regarding VA's expectations or the grounds for further VA action to suspend payment of benefits, remove the fiduciary, or appoint a successor fiduciary. They do not establish binding obligations that have the force and effect of law for VA, beneficiaries, or fiduciaries. This rulemaking clearly prescribes the responsibilities of VA-appointed fiduciaries in the fiduciary program and the role of VA in the fiduciary program.

[bookmark: _Hlk516139490]In addition, this rulemaking contains uniform rules for all fiduciaries appointed by VA to manage VA benefit payments on behalf of beneficiaries.  As such, if VA appoints a state-appointed guardian to serve as a fiduciary on behalf of a beneficiary who is receiving VA benefits, VA regulations, not state law, will be applicable to the appointment and oversight of the fiduciary and the fiduciary’s management of VA benefits for the beneficiary, as Congress intended.  For example, VA does not believe that Congress intended for VA to utilize state laws regarding fiduciary fees that are paid from a beneficiary’s VA benefits and subject beneficiaries to the various fee schedules prescribed by states, such that beneficiaries will be treated differently depending upon state of residence.  For the reasons mentioned above, this rulemaking provides uniform rules for the administration of the fiduciary program and has a favorable impact on the quality of the fiduciary program and veterans in the program. 
      

[bookmark: _Hlk517343866]Alternatives Considered:  VA considered the consequences of taking no action.  If VA made no changes at all to its current 38 CF.R. part 13 regulations, they would remain outdated and inconsistent with our current practices in the Fiduciary Program.  The current regulations are outdated, as VA has made almost no updates since 1975.  Since, there were major updates to laws and other policies VA utilizes to administer the Fiduciary Program.  Furthermore, with no action, current rules could be misinterpreted based on current practices, as many of the current regulations do not align with current practice.  These new regulations include broader explanations of current laws, explain the rights of beneficiaries, the role fiduciaries, and VA.  VA also considered updating its internal policies instead of its regulations, but changes in internal policy would impact the provision of Veterans’ benefits, and without a regulation that would afford Veterans’ appeals rights, among other things, circumventing rules for internal procedures is not a viable option.  In 2004, Congress amended 38 U.S.C. chapters 55 and 61 to add new provisions, which, among other things, authorize VA to conduct specific investigations regarding the fitness of individuals to serve as fiduciaries, conduct onsite reviews of fiduciaries who serve more than 20 beneficiaries, require fiduciaries to file reports or accountings, and reissue certain benefits that are misused by fiduciaries. See 38 U.S.C. 5507-5510, 6106-6107. None of these changes have been implemented in regulations.  VA believes this implementation is necessary before updating internal policies so that Veterans in the Fiduciary Program are afforded legally enforceable rights.

VA also considered substantive updates to existing regulations, rather than creating a new rule for the administration of the Fiduciary Program. However, a complete overhaul was needed, as current regulations are outdated, written in archaic language, which creates confusion in its application.  A complete new rule allows VA to set out clearly the reason for the Fiduciary Program, the rights beneficiaries and the role of fiduciaries and VA in the Fiduciary Program.


Paperwork Reduction Act: VA has determined that this rulemaking contains provisions that will impact the collection of information under the provisions of the Paperwork Reduction Act (44 U.S.C. 3501 et seq.).  

The information collection requirements for 38 CFR 13.280 constitute a revision to an existing collection of information, which was previously approved by the Office of Management and Budget (OMB), under OMB Control Number 2900-0017.  The revised information collections have been submitted to OMB for review and will result in no change in burden if approved.

The information collections for 38 CFR 13.140(d)(2) constitute a new information collection.  The new collection requires VA fiduciaries to keep VA apprised of any change in the beneficiary's circumstances which might adversely impact the beneficiary's well-being. This information is needed for purposes of coordinating a proper response to the beneficiary's benefit or other needs, to include referral to the Veterans Health Administration or other public or private agencies for delivery of services. These requirements were submitted to OMB for review in conjunction with the publication of the AO53 Proposed rule. At that time, OMB filed comment and assigned OMB control number 2900-0803. These information collections have been submitted to OMB for review in conjunction with this final rulemaking. The new information collections covered by OMB Control Number 2900-0803 will result in an overall estimated increase in burden hours of 1,875 and an annual incremental cost increase of $44,737.50 if approved.  

The information collections for 38 CFR 13.230 constitute a new information collection.  The new collection requires VA fiduciaries to submit a copy of the surety bond insurance so that VA has a record of it. The information is needed to facilitate VA's oversight regarding the funds under management protection requirements prescribed in proposed § 13.230. These requirements were submitted to OMB for review in conjunction with the publication of the AO53 Proposed rule.  At that time, OMB filed comment and assigned OMB Control Number 2900-0804.  These information collections have been submitted to OMB for review in conjunction with this final rulemaking.  The new information collections covered by OMB Control Number 2900-0804 will result in an overall estimated increase in burden hours of 167 and annual incremental cost increase of $3,984.62 if approved.

The information collections for 38 CFR 13.140(a)(2)(iv) constitute a new information collection.  The new information collection requires VA fiduciaries to keep all paper and electronic records relating to the fiduciary's management of VA benefit funds for the beneficiary for the duration of service as fiduciary for the beneficiary and for a minimum of 2 years from the date that VA removes the fiduciary. The information is needed to facilitate VA's oversight regarding the funds under management.  These requirements were submitted to OMB for review in conjunction with the publication of the AO53 Proposed rule.  At that time, OMB filed comment and assigned OMB Control Number 2900-0815.  These information collections have been submitted to OMB for review in conjunction with this final rulemaking.  The new information collections covered by 2900-0815 will result in an overall estimated increase in burden hours of 1,875 and an incremental annual cost increase of $44,737.50 if approved.  

NOTE:  The information collections for 38 CFR 13.140(a)(2)(iv) were submitted to OMB for review, had comments filed upon, and assigned OMB control number 2900-0815 in conjunction with the publication of the 2014 NPRM.  However, the details of this information collection were not contained in the published AO53 Proposed rule.  Therefore, we are providing a 30-day comment period on this new information collection in the AO53 final rule.

No modification to VA Form 21P-4706b Federal Fiduciary’s Account, which was previously approved by OMB under OMB Control Number 2900-0085, is made by this rulemaking.  VA also does not estimate any change in the number of annual respondents, burden hours or annual cost, as a result of this regulatory action.  

PRA Estimate:  The total incremental PRA cost for these information collections is estimated to be $93,459.62.

Submitted by:  
Cheryl J. Rawls
Director, Pension and Fiduciary Service
Department of Veterans Affairs
Washington, DC
June 7, 2018
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