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VA 
	
                                  
      U.S. Department 
  of Veterans Affairs


Office of the Secretary				                    In Reply Refer To: 00REG
Washington DC 20420


Date:  October 10, 2018


Subj:	Economic Impact Analysis for RIN 2900-AP43, Presumption of Herbicide Exposure and Presumption of Disability During Service for Reservists Presumed Exposed to Herbicide


	I have reviewed this rulemaking package and determined the following.

1.  This rulemaking will not have an annual effect on the economy of $100 million or more, as set forth in Executive Order 12866.  

2.  This rulemaking will not have a significant economic impact on a substantial number of small entities under the Regulatory Flexibility Act, 5 U.S.C. 601-612.   

3.  This rulemaking will not result in the expenditure of $100 million or more by State, local, and tribal governments, in the aggregate, or by the private sector, under the Unfunded Mandates Reform Act of 1995, 2 U.S.C. 1532. 

4.  Attached please find the relevant cost impact documents. 

(Attachment 1):  Agency’s Impact Analysis, dated July 30, 2018
(Attachment 2): CFO Concurrence memo, dated July 27, 2018


Approved by:
Jeffrey M. Martin
Impact Analyst
Office of Regulation Policy & Management (00REG)
Office of the Secretary





(Attachment 1)


Impact Analysis for RIN 2900-AP43

Title of Regulation: Presumption of Herbicide Exposure and Presumption of Disability During Service For Reservists Presumed Exposed to Herbicide

Purpose:  To determine the economic impact of this rulemaking. 

The Need for the Regulatory Action:  The Department of Veterans Affairs (VA) published an interim final rule on June 19, 2015, to amend its adjudication regulation governing individuals presumed to have been exposed to certain herbicides.  Specifically, VA expanded the regulation to include an additional group consisting of individuals who performed service in the Air Force or Air Force Reserve under circumstances in which they had regular and repeated contact with C-123 aircraft known to have been used to spray an herbicide agent (“Agent Orange”) during the Vietnam era.  In addition, the regulation established a presumption that members of this group who later develop an Agent Orange presumptive condition were disabled during the relevant period of service, thus establishing that service as “active military, naval, or air service.”  The effect of this action is to presume herbicide exposure for these individuals and to create a presumption that  the individuals who are presumed exposed to herbicides during reserve service also meet the statutory definition of “veteran” (hereinafter, “veteran status”) for VA purposes and eligibility for some VA benefits.  

Estimated Impact:  Transfers associated with this rulemaking are estimated to be $5.5 million in 2019 and $30.0 million over five years.  However, since the interim final rule was published on June 19, 2015, VA has been establishing Veteran status for VA purposes and granting presumption of herbicide exposure for C-123 reservists since this date.  Therefore, transfers associated with this final rulemaking are already reflected in the current budget baseline for the Compensation and Pensions account, and an increased appropriation is not required.  There are no administrative costs associated with this rulemaking.

Assumptions and Methodology of the Analysis: 

Veterans:  Data from the Office of Performance, Analysis, and Integrity (PA&I) indicates that, as of June 24, 2018, VA has granted service connection to 337 C-123 Reservists for conditions related to Agent Orange exposure via C-123 airplanes since the interim final rulemaking was published.  VBA assumes that there will be nine newly service-connected C-123 Veterans annually from 2019-2023, based on a straight-line average number of cases per year since 1982 (i.e. 337 grants to date in 36 years since 1982).  In addition, Social Security Administration mortality rates were applied to estimate cumulative caseload in the out-years. 

Data from PA&I also indicates that the average combined degree of disability of the 337 C-123 Reservists for Agent Orange-related disabilities is 60 percent.  Estimated payments at the 60-percent level and annual cost-of-living adjustments from the 2019 Mid-Session Review Budget were applied to the caseload to calculate annual obligations.

Survivors:  The caseload for Survivors compensation is associated with the number of service-connected Veterans’ deaths.  VBA assumes, based on marriage statistics from the Census Bureau, that 50 percent of Veterans will have a surviving spouse.  For purposes of this cost estimate, VBA assumes that a Survivor will access the rolls at the beginning of the year following the Veteran’s death and will receive the estimated average Survivors compensation benefit from the FY 2019 Mid-Session Review Budget.  Mortality rates were also applied to survivors to calculate caseload in the out-years.

	 
	Veterans
	Survivors
	Total

	Fiscal Year
	Caseload
	Transfers  ($000s)
	Caseload
	Transfers         ($000s)
	Caseload
	Transfers         ($000s)

	2019
	340
	$5,485 
	3
	$51 
	343
	$5,536 

	2020
	342
	$5,639 
	7
	$122 
	349
	$5,761 

	2021
	344
	$5,802 
	11
	$195 
	355
	$5,997 

	2022
	345
	$5,953 
	15
	$272 
	360
	$6,225 

	2023
	345
	$6,090 
	20
	$372 
	365
	$6,462 

	5-Year Total
	 
	$28,968 
	 
	$1,013 
	 
	$29,981 



VA’s estimate for the interim final regulation was based on the 2016 President’s Budget with transfers for the regulation starting in FY 2016.  VA’s estimate for the final regulation is based on the 2019 Mid-Session Review Budget with transfers for the regulation starting in FY 2019.  Although the caseload is nearly identical in the first year of the interim final regulation (342) and the final regulation (343), average payments increased based on the start-date of the five-year cost estimate, actual historical data, and cost-of-living adjustments.  For example, in the interim final rule, VA assumed an average disability rating of 50 percent and associated average monthly payment of $931 for Veterans in 2016.  In the final rule, VA relied on the actual average disability rating of 60 percent for C-123 Veterans and applied the associated average monthly payment of $1,344 in 2019.  50% has been the average disability rating for all Veterans compensation claims in recent years, so VA assumed that should be applied in the estimate for the interim final rule.  However, when we pulled data specific to C-123 Veterans for the final rule, we found the actual average disability rating for this specific population was 60%.  This resulted in an increased 5-year cost from $21.0 million in the interim final regulation to $30.0 million in the final regulation.  

Administrative Costs. No additional FTE or GOE cost requirements are associated with this regulation.

Paperwork Reduction Act (PRA): This regulatory action contains provisions constituting a collection of information under the provisions of the Paperwork Reduction Act (44 U.S.C. 3501 et seq.); however, there are no changes to any of these collections and, thus, no incremental costs associated with this rulemaking.  

Specifically, this rule is associated with information collections related to the filing of disability benefits claims, VA Forms 21-526EZ and 21P-534EZ.  The information collections are currently approved by the Office of Management and Budget (OMB) and have been assigned OMB control numbers 2900-0747 and 2900-0004.  


PRA Impact: None.  

Submitted by:
For questions regarding the draft rulemaking, please contact Stephanie Li, Compensation Service.

For questions regarding the mandatory cost estimate, please contact Brad Dutton, OFM Benefits Budget Division.

Date: July 30, 2018

























(Attachment 2)
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