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VA 
	
                                  
      U.S. Department 
  of Veterans Affairs


Office of the Secretary					In Reply Refer To: 00REG Washington DC 20420


Date: April 12, 2018 

From: Impact Analyst (00REG)

Subj: Economic Impact Analysis for RIN 2900-AP60, Expanded Access to Non-VA Care through the Veterans Choice Program

To: Director, Regulations Management (00REG)

I have reviewed this rulemaking package and determined the following.

1. VA has examined the economic, interagency, budgetary, legal, and policy implications of this regulatory action and has concluded that it is an economically significant rule under Executive Order 12866 because it is likely to result in a regulatory action that may have an annual effect on the economy of $100 million or more. 

2. This regulatory action is also a major rule under the Congressional Review Act, because it is likely to result in an annual effect on the economy of $100 million or more. 
Although this regulatory action constitutes a major rule within the meaning of the Congressional Review Act, 5 U.S.C. 804(2), it is not subject to the 60-day delay in effective date applicable to major rules under 5 U.S.C. 801(a)(3) because the Secretary finds that good cause exists under 5 U.S.C. 808(2) to make this regulatory action effective on the date of publication, consistent with the reasons given for the publication of this final rule.

3. This rulemaking will not have a significant economic impact on a substantial number of small entities under the Regulatory Flexibility Act, 5 U.S.C. 601-612. 

4. This rulemaking will not result in the expenditure of $100 million or more by State, local, and tribal governments, in the aggregate, or by the private sector, under the Unfunded Mandates Reform Act of 1995, 2 U.S.C. 1532. 











5. Attached please find the relevant cost impact document. 

(Attachment): Agency’s Regulatory Impact Analysis, dated April 12, 2018


Approved by:
Jeffrey M. Martin
Impact Analyst
Regulation Policy & Management
Office of the General Counsel







(Attachment)

Regulatory Impact Analysis for RIN 2900-AP60

Title of Regulation:  Expanded Access to Non-VA Care through the Veterans Choice Program

Executive Order 12866 and 13563

Executive Orders 12866 and 13563 direct agencies to assess the costs and benefits of available regulatory alternatives and, when regulation is necessary, to select regulatory approaches that maximize net benefits (including potential economic, environmental, public health and safety, and other advantages; distributive impacts; and equity).  Executive Order 13563 emphasizes the importance of quantifying both costs and benefits, of reducing costs, of harmonizing rules, and of promoting flexibility.  Executive Order 12866 defines  a “significant regulatory action,” which requires review by the Office of Management and Budget (OMB), as any regulatory action that is likely to result in a rule that may:  (1) have an annual effect on the economy of $100 million or more or adversely affect in a material way the economy, a sector of the economy, productivity, competition, jobs, the environment, public health or safety, or State, local, or tribal governments or communities; (2) create a serious inconsistency or otherwise interfere with an action taken or planned by another agency; (3) materially alter the budgetary impact of entitlements, grants, user fees, or loan programs or the rights and obligations of recipients thereof; or (4) raise novel legal or policy issues arising out of legal mandates, the President’s priorities, or the principles set forth in the Executive Order.  This rule has been designated a “economically” significant regulatory action under section 3(f)(1) of Executive Order 12866.  Accordingly, the rule has been reviewed by the Office of Management and Budget.  

VA has examined the economic, interagency, budgetary, legal, and policy implications of this regulatory action and followed OMB Circular A-4 to the extent feasible in this Regulatory Impact Analysis.  The circular first calls for a discussion of the need for the regulatory action.  

Statement of Need

The Department of Veterans Affairs (VA) revises its medical regulations that implement section 101 of the Veterans Access, Choice, and Accountability Act of 2014 (hereafter referred to as “the Choice Act”), which requires VA to establish a program to furnish hospital care and medical services through eligible non-VA health care providers to eligible veterans who either cannot be seen within the wait-time goals of the Veterans Health Administration or who qualify based on their place of residence (hereafter referred to as the “Veterans Choice Program” or the “Program”).  These regulatory revisions are required by the amendments to the Choice Act made by the Construction Authorization and Choice Improvement Act of 2014, and by the Surface Transportation and Veterans Health Care Choice Improvement Act of 2015.  The Construction Authorization and Choice Improvement Act of 2014 amended the Choice Act to define additional criteria to determine that a veteran’s travel to a VA medical facility is an “unusual or excessive burden,” and the Surface Transportation and Veterans Health Care Choice Improvement Act of 2015 amended the Choice Act to repeal the 60-day limit on follow-up care, repeal the August 1, 2014 enrollment limitation on the eligibility of veterans in the VA patient enrollment system, expand provider eligibility based on criteria as determined by VA, clarify the wait time requirements, and to modify the 40-mile distance requirement.  This final rule revises VA regulatory criteria in a manner consistent with the changes made to the Choice Act as described above. 

Assumptions and Methodology of the Analysis

The Regulatory Impact Analysis (RIA) that published with this Final rule’s Interim Final rule on December 1, 2015 (80 FR 74991), presented a high and low range estimate for the impacts of the changes within the interim final rule and assumed a program end date of August 7, 2017.The original law was modified in April 2017 to remove the end date for the program.  In addition, funding was appropriated twice - in August 2017 and in December 2017.  These two actions extended the life of the program past the original expected end date.  This program will continue to operate as long as funding is available. This RIA will summarize the changes implemented as a result of the interim final rule and will provide summary actual data related to authorizations and obligations for the Veterans Choice Program for Fiscal Years 2016, 2017 and 2018 (2nd QTR). 

Cost Benefits

These regulations implement provisions of two public laws which enhance the Veterans Choice Program by removing administrative burden, allowing more Veterans to meet basic Choice eligibility, provide a method for Veterans to use the program due to unusual or excessive burden and allow more providers to participate in the program. The regulations do not expand the medical benefits package available under Choice. The number of new Veterans who meet basic Choice eligibility as a result of these changes is small compared to the total enrolled population.  Additionally, the number of Veterans who now meet the specific eligibility requirement based on residence does increase slightly with these provisions, but again small compared to the total enrolled population.  Based on the original legislation, Veterans must choose to use Choice, VA cannot require Veterans to use the program.  This introduces some variables that prevent VA from making an accurate estimate of Veterans who will “choose” the Choice program.  For this reason and based on many variables, the reliance methodology used in this analysis accounts for the uncertainties.      

Remove 60-day Limit on Episode of Care

This rulemaking will remove the 60-day limit on each episode of care within the Choice program.  Removal of the limit may lead to a small increase in utilization of Choice care.  However, we understand that the majority of episodes that have required continuing treatment after 60-days have been re-approved under current regulations.  Therefore, the impact on utilization and medical costs is expected to be immaterial.

This provision of the law removes the administrative burden required by the Choice provider and contractor to get approval of the continuation of care at the 60 day mark.  The change will allow the care to be authorized for the complete episode of care, up to one year.  This brings the authorization period in line with other authorities.  We do not believe it is an additional cost because VA has authorized the continuation of care, but it required administrative steps to ensure it was completed.

Remove Requirement for Enrollment Prior to August 1, 2014

On November 5, 2014, VA published an interim final rule, as required by section 101(n) of the Choice Act, to implement the Veterans Choice Program through new regulations at 38 CFR 17.1500-17.1540. This interim final rule made the Veterans Choice Program available only to those Veterans who had enrolled in VHA prior to August 1, 2014 or Veterans who enrolled under the combat Veteran authority after that date.  
Expand Provider Base by Allowing Secretary to Establish Criteria

This change increased the availability of providers participating in the Veterans Choice Program by expanding the criteria for an eligible provider.  However, the increased availability of providers did not alter the underlying demand for the program, nor did it alter the conditions under which enrolled Veterans are eligible to use the program.  The additional providers now eligible under the program allow care now being sent to traditional Care in the Community to migrate to the Choice program, when the Veteran meets Choice eligibility.

Add Choice Care When Care Cannot Be Provided Before Clinically Indicated Date

Enrolled Veterans are permitted to use the Veterans Choice Program if an appointment cannot be made within 30 days of the clinically indicated date or the date for which they would like to be seen if there is no clinically indicated date.  Section 4005 modified this provision to also permit enrollees to use the Veterans Choice Program if an appointment cannot be made in the VA by a clinically indicated date that is less than 30 days away.

Calculate Driving Distance Only to Sites with Full Time Primary Care Physician

When the Veterans Choice program was initially implemented, geographic eligibility was restricted to those who were more than 40 miles from a VA facility, or resided in state or territory without a full-service medical facility (or 20 miles from White River Junction, Vermont if a resident of New Hampshire).  This was subsequently modified so that the 40 mile requirement was based upon driving distance (determined by fastest route) rather than geodesic distance.  The geographic requirement under this provision was modified to measure driving distance only to facilities having at least one full time primary care physician.



Excessive Burden
Public Law 114-19 expanded the unusual or excessive burden provision contained in the original Choice Act.  Three new criteria were added that could be used to determine these burdens when a Veteran travels 40 miles or less to the closest VA medical facility.  Two of the criteria (environmental factors, medical condition) were implemented prior to the publication of the regulations.  VHA provided training and guidance on these provisions in mid-June 2015 and began immediate implementation.  The last criterion was implemented via specific guidance contained in the Interim Final Regulation as part of this rulemaking.  It addressed specific treatment that could be provided in the community because of the unusual or excessive burden in getting that treatment at the VA. 
Choice Authorization and Claims Processing data FY 16, 17 and 18(2nd Qtr)

Choice Authorizations and Unique Veterans by State per FY Table

This table shows the distribution of authorizations by state for FYs 16, 17 and 18 through 2nd Qtr. Also included are the counts of unique Veterans receiving the total number of authorizations (a Veteran may have more than one authorization for Choice). These Veterans have met applicable eligibility criteria to elect to participate in the Choice Program. 

	Choice

	State
	FY16
	 
	FY17
	 
	FY18

	
	Auths
	Uniques
	 
	Auths
	Uniques
	 
	Auths
	Uniques

	AK
	38,221
	11,792
	
	25,918
	10,856
	
	6,202
	4,465

	AL
	23,620
	15,135
	
	17,609
	12,781
	
	6,750
	5,667

	AR
	24,918
	14,655
	
	26,938
	15,962
	
	5,203
	3,727

	AZ
	91,638
	48,105
	
	93,208
	50,584
	
	29,879
	22,225

	CA
	111,650
	71,088
	
	140,432
	86,207
	
	48,735
	37,960

	CO
	51,464
	30,504
	
	50,116
	30,959
	
	21,013
	15,485

	CT
	3,736
	2,745
	
	5,516
	4,037
	
	1,423
	1,119

	DC
	10,920
	6,662
	
	12,077
	7,782
	
	3,564
	3,046

	DE
	5,995
	3,516
	
	7,024
	4,476
	
	4,834
	3,430

	FL
	91,639
	58,495
	
	96,490
	68,325
	
	20,201
	17,573

	GA
	50,220
	31,798
	
	47,374
	33,425
	
	18,038
	14,543

	HI
	36,779
	14,071
	
	44,917
	16,951
	
	12,363
	6,968

	ID
	13,771
	8,263
	
	15,843
	8,918
	
	6,123
	4,402

	IL
	20,979
	13,444
	
	18,714
	12,109
	
	4,585
	3,511

	IN
	21,869
	14,572
	
	18,769
	13,455
	
	3,406
	2,989

	KY
	21,948
	15,477
	
	23,348
	15,844
	
	4,765
	3,572

	LA
	55,823
	28,010
	
	55,221
	30,372
	
	11,375
	8,847

	MA
	7,485
	5,285
	
	12,752
	8,296
	
	7,086
	5,337

	MD
	5,454
	3,837
	
	7,468
	5,478
	
	1,394
	1,245

	ME
	13,303
	8,414
	
	23,515
	12,875
	
	11,817
	7,716

	MI
	48,996
	28,199
	
	43,431
	28,031
	
	11,342
	8,846

	MN
	22,923
	13,256
	
	21,311
	14,455
	
	5,047
	3,597

	MO
	90,701
	49,600
	
	105,809
	58,164
	
	31,016
	21,833

	MS
	56,016
	29,032
	
	56,193
	30,167
	
	18,262
	13,017

	MT
	26,398
	14,365
	
	28,076
	14,721
	
	4,261
	3,330

	NC
	66,351
	40,451
	
	67,028
	44,956
	
	18,581
	14,090

	ND
	17,291
	8,779
	
	25,094
	11,679
	
	1,273
	1,014

	NE
	24,149
	15,106
	
	31,187
	19,647
	
	13,354
	9,186

	NH
	9,935
	4,490
	
	9,883
	5,599
	
	7,112
	4,780

	NJ
	4,297
	3,298
	
	6,536
	4,848
	
	3,163
	2,748

	NM
	24,979
	15,882
	
	30,058
	17,968
	
	6,421
	4,697

	NV
	30,344
	18,040
	
	40,392
	23,463
	
	19,026
	13,096

	NY
	30,908
	20,772
	
	33,364
	24,523
	
	11,066
	9,687

	OH
	48,239
	29,782
	
	39,960
	27,747
	
	6,230
	5,718

	OK
	39,303
	22,114
	
	36,311
	21,078
	
	10,928
	7,752

	OR
	50,673
	27,186
	
	65,678
	33,504
	
	23,617
	16,275

	PA
	55,448
	32,634
	
	48,261
	30,827
	
	22,161
	16,429

	PR
	11,031
	6,446
	
	12,524
	8,361
	
	2,977
	2,545

	RI
	3,039
	2,017
	
	4,219
	2,750
	
	2,685
	1,905

	SC
	17,349
	12,860
	
	21,749
	15,395
	
	7,148
	5,892

	SD
	17,087
	9,358
	
	17,284
	10,335
	
	4,359
	3,258

	TN
	81,304
	44,581
	
	107,427
	57,192
	
	35,488
	25,311

	TX
	165,418
	95,028
	
	188,647
	104,765
	
	61,281
	45,117

	UT
	16,710
	9,599
	
	19,059
	11,570
	
	6,443
	4,616

	VA
	26,485
	17,228
	
	30,292
	20,545
	
	7,736
	6,196

	VT
	4,176
	2,631
	
	10,725
	4,255
	
	6,438
	3,339

	WA
	75,436
	39,966
	
	98,747
	48,864
	
	34,904
	22,701

	WI
	23,346
	15,333
	
	20,799
	15,236
	
	6,457
	5,540

	WV
	27,509
	16,177
	
	29,128
	18,336
	
	7,333
	5,975

	WY
	16,772
	7,928
	 
	11,671
	6,820
	 
	2,980
	2,189

	Total
	1,834,045
	1,058,006
	
	2,004,092
	1,185,493
	
	627,845
	464,506











Choice Obligations data FY 16, 17 and 18(2nd Qtr)
(in thousands)

The table below displays the annual obligations for the Choice Program from FY 2016 through March 2018.

	Choice Program Obligations 
(In thousands)

	
	FY 2016
	FY 2017
	FY 2018

	Total
	$1,997,367
	$4,871,771
	$2,255,987





Accounting Statement and Table

As required by OMB Circular A–4, in the table below, VA has prepared an accounting statement showing the classification of transfers, benefits and costs associated with the provisions of this rulemaking.  
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Identification of Duplicative, Overlapping, or Conflicting Federal Rules
	
There are no duplicative, overlapping, or conflicting Federal rules identified with this regulatory action.


Submitted by:
Joseph H. Duran
Director, Policy and Planning (10D1A1)
Office of Community Care 
Veterans Health Administration, Department of Veterans Affairs	
Washington, DC 
April 12, 2018
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Category

3% 7% 3% 7%

Low 

Estimate

na na na $0 $0 $0 $0

Primary 

Estimate 

(Actuals)

$1,997,367$4,871,771$2,255,987 $8,595,850$7,963,449 $1,822,275 $1,815,151

High 

Estimate

na na na $0 $0 $0 $0

From/To: & 

Period 

Covered:

From: To:

Period 

Covered:

FY2016 - 

FY2018

Notes: 

Category

3% 7% 3% 7%

Low 

Estimate

na na na na na na na

Primary 

Estimate

$0 $0 $0 $0 $0 $0 $0

High 

Estimate

na na na na na na na

From/To: & 

Period 

Covered:

From: To:

Period 

Covered:

FY2016 - 

FY2018

Notes: 

Federal Government Eligible Veterans

Total Transfers are based on VA's Primary Estimated Actuals. 

NA NA

Year Dollars FY2016 FY2017



Three Year Projection in Real Dollars (Annualized 3% & 7% Values)                                                                                                                                                                                                    

(Inflation rates are not applied in this table)                                                                                                         

($000)   

Present Value Annualized

Federal 

Annualized 

Monetized

Transfers

NA

Federal 

Annualized 

Monetized

Year Dollars FY2016 FY2017 FY2018



FY2018

Present Value Annualized



Costs


