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VA 
	
                                  
      U.S. Department 
  of Veterans Affairs


Office of the Secretary					In Reply Refer To: 00REG Washington DC 20420


Date:  May 19, 2017

Subj:	Economic Impact Analysis for RIN 2900-AQ01, Adoption Reimbursement 


	I have reviewed this rulemaking package and determined the following.

1.  This rulemaking will not have an annual effect on the economy of $100 million or more, as set forth in Executive Order 12866.  

2.  This rulemaking will not have a significant economic impact on a substantial number of small entities under the Regulatory Flexibility Act, 5 U.S.C. 601-612.   

3.  This rulemaking will not result in the expenditure of $100 million or more by State, local, and tribal governments, in the aggregate, or by the private sector, under the Unfunded Mandates Reform Act of 1995, 2 U.S.C. 1532. 

4.  Attached please find the relevant cost impact documents. 

(Attachment 1):  Agency’s Impact Analysis, dated March 15, 2017
(Attachment 2):  CFO Memo, dated March 27, 2017


Approved by:
Jeffrey M. Martin 
Program Manager
Regulation Policy & Management (00REG)
Office of the Secretary















(Attachment 1)
Impact Analysis for RIN 2900-AQ01
Reimbursement of qualifying adoption expenses for certain veterans


Title of Regulation:  Adoption Reimbursement 

Purpose:  To determine the economic impact of this rulemaking. 

Background:  Section 260 of the Continuing Appropriations and Military Construction, Veterans Affairs, and Related Agencies Appropriations Act, 2017, and Zika Response and Preparedness Act (Public Law 114-223) allows VA to use appropriated funds available to VA for the Medical Services account to provide fertility counseling and treatment using assisted reproductive technology to a covered veteran or the spouse of a covered veteran, or adoption reimbursement to a covered veteran.  On January 19, 2017, VA published an interim final rule at 82 FR 6275 addressing fertility counseling and treatment using ART for both covered veterans and spouses.  We now address reimbursement of qualifying adoption expenses in this subsequent rulemaking.  

Per the statute, veterans with a service-connected disability that results in the inability of the veteran to procreate without the use of fertility treatment are authorized to receive reimbursement for certain adoption-related expenses for an adoption that is finalized after September 29, 2016 (the date the law was enacted) under the same terms as apply under the adoption reimbursement program of DoD, as authorized in DoD Instruction 1341.09, including the reimbursement limits and requirements set forth in that DoD policy.  DoD Instruction 1341.09, “DoD Adoption Reimbursement Policy” (July 5, 2016) establishes policy, assigns responsibilities within DoD, and provides procedures for the reimbursement of qualifying adoption expenses incurred by members of the Military Services (including document submission requirements) pursuant to 10 U.S.C. 1052.  That statute was enacted in 1991 and establishes the parameters of DoD’s adoption reimbursement program.  VA amends part 17 by adding new section 17.390 to provide for reimbursement of qualifying adoption expenses to covered veterans, consistent with the policies and procedures established by DoD in implementing 10 U.S.C. 1052.   

The Need for the Regulatory Action:  This rulemaking is based on P. Law 114-223 section 260 that allows VA to use appropriated funds available to VA for the Medical Services account to provide fertility counseling and treatment using assisted reproductive technology to a covered veteran or the spouse of a covered veteran, or adoption reimbursement to a covered veteran.  The term “covered veteran” is defined as a veteran with a service-connected disability that results in the inability of the veteran to procreate without the use of fertility treatment.  
Public Law 114-223 is an appropriations bill, addressing federal appropriations for a period of two fiscal years.  At the expiration of that period VA will no longer be authorized to provide reimbursement of qualified adoption expenses to a covered veteran in the absence of renewal of statutory authority.  In that event, VA will publish a new rule to address this issue.  This impact analysis assumes that the statutory authority to provide reimbursement of qualified adoption expenses to a covered veteran will continue.  
Women’s Health Services considered alternatives to regulatory action.  We considered the consequences of no action on the part of the agency.  If no regulatory action were taken VA would be unable to provide this new benefit for covered veterans.  While the statute provides VA authority to provide reimbursement of qualified adoption expenses to covered veterans, that authority cannot be implemented absent rulemaking.  The statutory authority cannot be implemented through agency policymaking.

Estimated Impact:  VA has determined that there are benefit transfer costs associated with this rulemaking.  Benefit transfer costs are estimated to be $175,000.00 in FY2017 and $875,000.00 over a five year period.  Benefit transfer costs are expected to be constant through outlying fiscal years.  


	
	Covered veterans requesting adoption expense reimbursement (single adoption)
	Adoptions at $2000
	Covered veterans seeking maximum annual adoption expense reimbursement (3 or more adoptions)
	Adoptions at $5000
	Total

	Fiscal Year (FY) 2017
	75
	$150,000
	5
	$25,000
	$175,000

	FY 2018
	75
	$150,000
	5
	$25,000
	$175,000

	FY 2019
	75
	$150,000
	5
	$25,000
	$175,000

	FY 2020
	75
	$150,000
	5
	$25,000
	$175,000

	FY 2021
	75
	$150,000
	5
	$25,000
	$175,000

	Total Cost
	
	$750,000
	
	$125,000
	$875,000




Assumptions and Methodology of the Analysis: VA estimates approximately 80 Veterans will apply for adoption reimbursement per year.  Consistent with DoD policy, VA will reimburse no more than $2000 per adopted child to a covered veteran, or to two such covered Veterans who are spouses, for expenses incurred in the adoption of a child.  A maximum of no more than $5000 may be paid to a covered Veteran, or to two such covered Veterans who are spouses, for adoptions by such Veteran (or Veterans) in any calendar year.

DoD is unable to provide information regarding the number of active duty servicemembers who request reimbursement of qualifying adoption expenses under DoD Instruction 1341.09.  Even if available, that data would not be applicable to VA’s program, as DoD does not limit the availability of the reimbursement benefit to a particular class of active duty servicemembers.  Further, VA is unable to identify any research indicating the percentage of individuals who are unable to procreate who then opt to adopt.  VA has determined that 4,500 veterans have a service-connected disability that results in the inability of the veteran to procreate without the use of fertility treatment.  VA’s adoption reimbursement benefit is not limited to those veterans with fertility potential sufficient to meet clinical guidelines to receive in-vitro fertilization (IVF) treatment.  Only those covered veterans with sufficient financial means to satisfy adoption agency and court requirements for supporting an adopted child would be approved to adopt multiple children.  VA has determined that only 1,780 of the 4,500 veterans with a service-connected disability that results in the inability of the veteran to procreate without the use of fertility treatment would likely have sufficient fertility potential to be considered good candidates for IVF treatment.  Data shows 20 percent of IVF cases fail after three attempts (356 of 1,780).  Not all covered veterans who have experienced a failure to conceive after three attempts will consider the option of adoption, and not all that consider adoption will be approved by qualifying adoption agencies or the courts to adopt.  The same can be said for those covered veterans who do not qualify, or do not pursue, IVF treatment.

Of the 356 covered veterans who have experienced a failure to conceive after three IVF attempts, VA believes that approximately 20 percent or 75 of these covered veterans may consider adoption, be approved by a qualifying adoption agency and the relevant court, and will apply for reimbursement of qualifying adoption expenses in a given year.  

Of the 2720 remaining veterans who have a service-connected disability that results in the inability of the veteran to procreate without the use of fertility treatment. (4,500 – 1780 = 2720), VA estimates that approximately 5 covered veterans who do not have sufficient fertility potential to qualify for IVF will apply for reimbursement of qualifying adoption expenses.  

This estimate is based on the belief that those who have attempted, and then failed, to conceive via IVF treatments may be more motivated to pursue the option of adoption than those who do not.  These numbers are necessarily delimited by the statutory requirement that reimbursement can only be sought for adoptions that are final after September 29, 2016.   

Based on the assumption above, VA estimates that approximately 80 covered veterans will apply for reimbursement of qualifying adoption expenses in a given year.  This estimate is based on an assumption that most covered veterans will either not have sufficient financial means, or the desire, to pursue the option of adoption.  

Additionally, VA estimates that only 5 of the 80 covered veterans will seek the maximum annual reimbursement.  The maximum annual reimbursement for qualifying adoption expenses is $5,000, which equates to more than two qualifying adoptions.  This estimate is based on the assumption that only a small percentage of covered veterans who do choose to adopt will have both the financial means and desire to adopt two children in one year, and be able to receive both adoption agency and court approval for two or more adoptions in that short period.

This rulemaking will not require VA to make any system changes or additional FTE, as the infrastructure already in place for receiving and evaluating other applications for VA health care benefits will be utilized.


Submitted by:
Patricia Hayes, Chief Consultant for Women’s Health Services
Office of Patient Care Services
Department of Veterans Affairs
Washington, DC 20420
March 15, 2017
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