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VA 
	
                                  
      U.S. Department 
  of Veterans Affairs


Office of the Secretary					In Reply Refer To: 00REG Washington DC 20420


Date:  February 8, 2018  


Subj:	Economic Impact Analysis for RIN 2900-AQ22, Federal Civil Penalties Inflation Adjustment Act Amendments


	I have reviewed this rulemaking package and determined the following.

1.  This rulemaking will not have an annual effect on the economy of $100 million or more, as set forth in Executive Order 12866.  

2.  This rulemaking will not have a significant economic impact on a substantial number of small entities under the Regulatory Flexibility Act, 5 U.S.C. 601-612.   

3.  This rulemaking will not result in the expenditure of $100 million or more by State, local, and tribal governments, in the aggregate, or by the private sector, under the Unfunded Mandates Reform Act of 1995, 2 U.S.C. 1532. 

4.  Attached please find the relevant cost impact documents. 

(Attachment):  Agency’s Impact Analysis, dated January 10, 2018


Approved by:
Jeffrey Martin
Impact Analyst
Office of Regulation Policy & Management (00REG)
Office of the Secretary













(Attachment)


Impact Analysis for RIN 2900-AQ22/2017-052       


Title of Regulation: Federal Civil Penalties Inflation Adjustment Act Amendments

Purpose:  To determine the economic impact of this rulemaking. 

The Need for the Regulatory Action:  The Department of Veterans Affairs (VA) is providing public notice of inflationary adjustments to the maximum civil monetary penalties assessed or enforced by VA, as implemented by the Federal Civil Penalties Inflation Adjustment Act Improvements Act of 2015, for calendar year 2018.  VA may impose civil monetary penalties for false loan guaranty certifications.  VA may also impose civil monetary penalties for fraudulent claims or written statements made in connection with VA programs generally.  The Federal Civil Penalties Inflation Adjustment Act of 1990, as amended by the Federal Civil Penalties Inflation Adjustment Act Improvements Act of 2015, sets forth a formula that increases the maximum statutory amounts for civil monetary penalties and directs VA to give public notice of the new maximum amounts by regulation.  Accordingly, VA is providing notice of the calendar year 2018 inflationary adjustments that increase maximum civil monetary penalties from $21,916 to $22,363 for false loan guaranty certifications and from $10,957 to $11,181 for fraudulent claims or written statements made in connection with VA programs generally.

Estimated Impact:  VA has determined that there are no transfers, costs and/or savings associated with this rulemaking.  The increased maximum civil monetary penalties would only affect VA if prior civil monetary penalties would have been paid in the past.  To the best of VA’s knowledge and historical data, VA has never imposed civil money penalties under Part 36 or Part 42.  Additionally, VA has never developed a schedule for monetary penalties because as a general rule VA benefit debt is not subject to penalties.
 
Assumptions and Methodology of the Analysis: On November 2, 2015, the President signed into law the Federal Civil Penalties Inflation Adjustment Act Improvements Act of 2015 (2015 Act) (Pub. L. 114-74, sec. 701, 129 Stat. 599), which amended the Federal Civil Penalties Inflation Adjustment Act of 1990 (Pub. L. 101-410, 104 Stat. 890), to improve the effectiveness of civil monetary penalties and to maintain their deterrent effect.  The 2015 Act was codified in a note following 28 U.S.C. 2461.  The 2015 Act requires agencies to publish annual adjustments for inflation, based on the percent change between the Consumer Price Index (CPI-U) for the month of October preceding the date of the adjustment and the prior year's October CPI-U.  28 U.S.C. 2461 note 4(b) and 5(b)(1).

The Veterans’ Benefits Improvement and Health-Care Authorization Act of 1986 authorized VA to levy civil monetary penalties against lenders that make false certifications in VA’s home loan guaranty program.  Pub.L. 99-576, sec. 402, Oct. 28, 1986, codified at 38 U.S.C. 3710(g)(4).  Any lender that knowingly and willfully makes a false certification related to VA’s credit information and loan processing standards is liable to the United States Government for a civil penalty equal to two times the amount of the Secretary's loss on the loan involved or to another appropriate amount, not to exceed $10,000, whichever is greater.  See 38 CFR 36.4340(k).  On December 16, 2016, the Office of Management and Budget (OMB) published Circular M-17-11.  This circular stated that the inflation adjustment to the previously increased “catch up” figure was effectuated by multiplying the “catch up” figure by 1.01636.  Consequently, the calendar year 2017 inflation revision imposed an adjustment from $21,563 to $21,916, rounded to the nearest dollar.  On December 15, 2017, OMB issued Circular M-18-03.  This circular reflects that the October 2016 CPI-U was 241.729 and the October 2017 CPI-U was 246.663, resulting in an inflation adjustment multiplier of 1.02041.  Accordingly, the calendar year 2018 inflation revision imposes an adjustment from $21,916 to $22,363.

The Program Fraud Civil Remedies Act of 1986 authorized federal agencies to establish civil penalties and assessments against persons who commit fraud in federal programs.  See Pub.L. 99-509, secs. 6101-6104, Oct. 21, 1986.  For participants in VA’s programs, a person is subject to a civil penalty (in addition to any other remedy that may be prescribed by law) for making a fraudulent claim or statement, as described in 38 CFR 42.3.  Circular M-17-11 stated that the inflation adjustment to the previously increased “catch up” figure was effectuated by multiplying the “catch up” figure by 1.01636.  Consequently, the calendar year 2017 inflation revision imposed an adjustment from $10,781 to $10,957.  Circular M-18-03 reflects an inflation adjustment multiplier of 1.02041.  Therefore, the calendar year 2018 inflation revision imposes an adjustment from $10,957 to $11,181.     


Submitted by: 
Mrs. Lawrencia Pierce
Loan Guaranty Service 
Department of Veterans Affairs
Washington, DC 
January 10, 2018



image1.jpeg




