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VA 
	
                                  
      U.S. Department 
  of Veterans Affairs


Office of the Secretary					In Reply Refer To: 00REG Washington DC 20420


December 12, 2019


Subj:	Economic Regulatory Impact Analysis for RIN 2900-AQ64(P), Disclosure of certain protected records without written consent

	I have reviewed this rulemaking package and determined the following.

1.  VA has examined the economic, interagency, budgetary, legal, and policy implications of this regulatory action and determined that the action is a significant regulatory action under Executive Order 12866, because it raises novel legal or policy issues arising out of legal mandates, the President’s priorities, or the principles set forth in this Executive Order.  

2.  This rulemaking will not have a significant economic impact on a substantial number of small entities under the Regulatory Flexibility Act, 5 U.S.C. 601-612.   

3.  This rulemaking is not likely to result in the expenditure of $100 million or more by State, local, and tribal governments, in the aggregate, or by the private sector, in any one year, under the Unfunded Mandates Reform Act of 1995, 2 U.S.C. 1532. 

4.  Attached please find the relevant Regulatory Impact Analysis document, dated June 10, 2019. 



Approved by:
Jeffrey M. Martin
Impact Analyst
Office of Regulation Policy & Management (00REG)
Office of the Secretary








(Attachment)

Regulatory Impact Analysis for RIN 2900-AQ64(P)

[bookmark: _Hlk11045928]Title of Rulemaking:  Disclosure of certain protected records without written consent

Purpose:  To determine the economic impact of this rulemaking.

Statement of Need:  Section 132 of the VA MISSION Act of 2018 amended 38 United States Code (U.S.C.) Section 7332 by providing VA with additional conditions under which VA may release certain records without prior written consent.  Specifically, the VA MISSION Act of 2018 amended 38 U.S.C. 7332(b)(2) by 
striking subparagraph (H) and inserting the following new subparagraphs: 
· “(H) (i) To a non-Department entity (including private entities and other Federal agencies) for purposes of providing health care, including hospital care, medical services, and extended care services, to patients or performing other health care-related activities or functions.  (ii) An entity to which a record is disclosed under this subparagraph may not disclose or use such record for a purpose other than that for which the disclosure was made or as permitted by law.  
· (I) To a third party in order to recover or collect reasonable charges for care furnished to, or paid on behalf of, a patient in connection with a non-service connected disability as permitted by section 1729 of this title or for a condition for which recovery is authorized or with respect to which the United States is deemed to be a third party beneficiary under the Act entitled ‘An Act to provide for the recovery from tortuously liable third persons of the cost of hospital and medical care and treatment furnished by the United States’ (Public Law 87–693; 42 U.S.C. 2651 et seq.; commonly known as the ‘Federal Medical Care Recovery Act’).’’  
VA needs to update its regulations regarding the disclosure of certain records without prior written consent to align with recent amendments to its authorizing statute. 

Summary:  The Department of Veterans Affairs (VA) proposes to amend its regulations on disclosure of certain records (i.e., records of the identify, diagnosis, prognosis, or treatment by or for VA of any patient related to drug abuse, alcoholism or alcohol abuse, infection with the human immunodeficiency virus (HIS), or sickle cell anemia) .  Recent changes in law, to include the VA MISSION Act of 2018, now authorize VA to disclose certain protected records to non-VA entities (including private entities and other Federal agencies) for purposes of providing health care or performing other health care-related activities or functions.  The VA MISSION Act of 2018 also authorizes VA to disclose these protected records to a third party for the purpose of recovering or collecting reasonable charges for care furnished to, or paid on behalf of, a patient in connection with a non-service connected disability or to which the United States is deemed to be a third-party beneficiary.  This rulemaking would align VA’s regulations with the recent changes in law.  

Benefits:  The VA rulemaking is to implement the amendments to 38 U.S.C. 7332 and to define terms used in the amendment provisions. The 38 US.C. 7332 amendment provisions benefit VA by improving billing opportunities for non-service connected care and sharing of health information with non-VA health care providers.    This rulemaking will ensure that community health care providers can deliver informed medical care to patients by having access to the patient’s VA medical records at the point of care without unnecessary delays.  This rulemaking will also ensure that VA will be able to seek reimbursement for care provided to all Veterans regardless of protected record status under 38 U.S.C. 7332, for non-service connected conditions when the Veteran has private or employer-sponsored health insurance. 

Estimated Impact:  VA has determined that there are both transfer savings and costs associated with this rulemaking.  The total transfer savings are estimated to be $41.7 million in FY20 and $279.5.1 million over a five-year period of FY19-23.  There will also be a one-time implementation costs estimated to be $2.75 million in FY19.  

	FY
	Total Transfer Savings
	Total Costs

	2020
	41.7M
	2.75M

	2021
	50.5
	0

	2022
	60.0M
	0

	2023
	62.4M
	0

	2024
	64.8M
	0

	Five-Year Total:
	$279.5M
	2.75M



Transfer Savings:  The transfers were derived by determining the dollar amount that VA cannot currently bill to third-party payers for treatment of a non-service connected condition as a result of a protected record under 38 U.S.C. 7332.  This rulemaking will allow VA to bill third-party payers without obtaining a written consent for the release of protected records under 38 U.S.C. 7332; thus, allowing VA to recover the cost of care provided for non-service connected conditions from third-party payers regardless of protected record status under 38 U.S.C. 7332.

Costs:  Costs were derived by estimating marketing costs to include direct mailing of notices to Veterans, updates to VA websites and other materials/pamphlets to VA stakeholders, and IT costs to update Veteran Health Information Exchange (VHIE) information system.

Paperwork Reduction Act (PRA):  This rulemaking does not contain any provisions constituting collections of information under the Paperwork Reduction Act of 1995 (44 U.S.C. 3501-3521).

Alternative Policy Approaches:  This rulemaking implements amendments to 38 U.S.C. 7332 that were effective upon enactment of the VA MISSION Act.  Other alternatives were considered but due to legal constraints they were not feasible to meet the administrative needs of the program.  The provisions established in this rulemaking are the most beneficial approach to implement and carry out the provisions in the Mission Act.  

Assumptions and Methodology:

[bookmark: _Hlk19087877]Cost:

· $500,000 – Updates to VA websites and other materials/pamphlets to VA providers, Veteran Service Offices and Veterans, including letters to approximately 5,300 Veterans enrolled in VHIE who will receive information on how to opt-out of sharing their health information, if desired.

· $2.25M – total IT costs.  $1.5M to update VHIE information system and $750k to update the online Veteran self-service application.

Total cost – $2.75M (one-time implementation costs)
Transfer Savings: VA will bill health plans or health insurance carriers for non-service connected care previously barred due to the disclosure limitations in 38 U.S.C. 7332, which will result in additional billing collections by VA for every year going forward.

· [bookmark: _Hlk21692922][bookmark: _Hlk21693144]On an annual basis, VHA collects data from every facility regarding the reasons why encounters for service cannot be billed to third party payers.  This data includes two reasons related to the release of information process – the Veteran refused to sign the release and a release was not obtained.  VHA used the number of FY2018 reasons not billable for when a release of information was not obtained and applied an average amount per bill from the potential dollar amount of the encounters that could not be billed (Potential Billed Dollars) for FY 2019 for these two reasons as the starting point for this analysis.  The average billed is increased each year by ~3.7% to 3.9% to account for medical inflation factors.  From this data, VHA used a total collectible ratio of 32% and a net collection ratio of 93.9% as of September 2018 to determine the potential collections (Potential Revenue) for these encounters.  This approach addresses the net collectability since all billed dollars cannot be collected for reasons such as: contractual allowances, VHA’s revenue policies and other factors.  The net collection ratio is calculated by subtracting the amount determined by the payer to be above usual and customary (i.e., the payer discount amount) and the patient responsibility amount from total billed charges; thus, the remaining amount is the total collectible amount.  To account for potential operational lags that may exist during the implementation of a new policy, we applied a performance efficiency factor which assumes full collectability will be met by the third year of implementation.  This efficiency factor is necessary to reflect the implementation time of a new process for billing third party payers without written consent.  We assume this new process may take up to year three to achieve a continuous and normal flow of billings and operations.  This assumption is based upon the evolution of other programmatic changes such as the Fee program evolving into the Community Care Network (CCN).  The FY2018 figure was used for FY2019 as it was not individually projected.


	 RNB FY 2018 Data
	Possible Billed Dollars
	Potential Revenue 

	2020
	$184,694,603
	$41,705,025

	2021
	$191,897,693
	$50,553,442

	2022
	$199,381,703
	$60,028,601

	2023
	$207,157,589
	$62,369,716

	2024
	$215,236,735
	$64,802,135




Submitted by:
Stephania Griffin, VHA Privacy Officer
Office of Health Information, Information Access and Privacy Office (10A7B)
Veterans Health Administration

Date: June 10, 2019
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