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VA 
	
                                  
      U.S. Department 
  of Veterans Affairs


Office of the Secretary					In Reply Refer To: 00REG Washington DC 20420


July 9, 2020


Subj:	Economic Regulatory Impact Analysis for RIN 2900-AQ95(P), Updated and Clarify Regulatory Bars to Benefits Based on Character of Discharge (38 CFR 3.12)


	I have reviewed the attached Regulatory Impact Analysis and determined the following:

1.  VA has examined the economic, interagency, budgetary, legal, and policy implications of this regulatory action and determined that the action is a significant regulatory action under Executive Order 12866.    

2.  This rulemaking will not have a significant economic impact on a substantial number of small entities under the Regulatory Flexibility Act, 5 U.S.C. 601-612.   

3.  This rulemaking is not likely to result in the expenditure of $100 million or more by State, local, and tribal governments, in the aggregate, or by the private sector, in any one year, under the Unfunded Mandates Reform Act of 1995, 2 U.S.C. 1532. 

4.  Attached please find the relevant Regulatory Impact Analysis document, dated July 9, 2020.





Approved by:
Nicole Korkos
Chief Economist
Office of Regulation Policy & Management (00REG)
Office of the Secretary




Regulatory Impact Analysis for RIN AQ95(P)

[bookmark: _Hlk531085133]Organization: Veterans Benefits Administration (VBA)

Title of Rulemaking:  Updated and Clarify Regulatory Bars to Benefits Based on Character of Discharge (38 CFR 3.12) 

Impact Analysis for:  RIN 2900-AQ95(P)

Purpose:  To determine the economic impact of this rulemaking.

[bookmark: _Hlk36558334]Summary:  The Department of Veterans Affairs (VA) proposes to amend its regulations regarding character of discharge determinations.  VA proposes to modify the regulatory framework for the following offenses that currently are considered to have been issued under dishonorable conditions: “persistent and willful misconduct,” “offenses involving moral turpitude,” and “homosexual acts involving aggravating circumstances or other factors affecting performance of duty.”  VA also proposes to extend a compelling circumstances exception to certain regulatory bars to benefits in order to ensure fair character of discharge determinations in light of all pertinent factors.

The decision to amend VBA’s adjudication regulation regarding benefit eligibility based on character of discharge (COD) will accomplish four things:

(1) Provide a more thorough definition for regulatory bar of “moral turpitude” and “willful and persistent misconduct.”  Specifically, moral turpitude will be defined as a willful act committed without justification or legal excuse that gravely violates accepted moral standards and would be expected to cause harm or loss of a person or property.  A felony conviction constitutes a prima facie case of moral turpitude.  

(2) Include guidance for the regulatory bar of “willful and persistent misconduct” that defines “persistent” and indicates the type of misconduct applicable.  Specifically, the guidance will state that “instances of minor misconduct occurring within two years of each other are persistent; and instances of more serious misconduct occurring within five years of each other are persistent.”  For purposes of this section, minor misconduct is “misconduct for which the maximum sentence imposable pursuant to the Manual for Courts-Martial United States would not include a dishonorable discharge or confinement for longer than one year if tried by general court-martial.”

(3) Remove “homosexual” and replace with “sexual” in “homosexual acts involving aggravating circumstances or other factors affecting the performance of duty” found in 38 CFR 3.12(d)(5).  This change will remove the distinction that aggravating circumstances only pertain to same-sex sexual acts.

(4) Expand the definition of compelling circumstances and allow such compelling circumstances to waive regulatory bars of moral turpitude, willful and persistent misconduct, and sexual acts involving aggravating circumstances or other factors affecting the performance of duty.

Benefits:  This proposed rulemaking will create flexibilities in the regulatory framework that will ensure fair and consistent character of discharge determinations.

Estimated Impact:  VA has determined the estimated impact of this rulemaking is $13.9 million in FY 2022 and $176.0 million over five years. 

	FY
	Costs
($000s)
	Transfers
($000s)
	Net Impact
($000s)

	2022
	$4,421
	$9,454
	$13,875

	2023
	$4,889
	$22,678
	$27,567

	2024
	$3,634
	$33,461
	$37,095

	2025
	$2,545
	$43,055
	$45,600

	2026
	$2,145
	$49,720
	$51,865

	5-Year Total
	$17,634
	$158,369
	$176,003



Costs:  VA costs are estimated to be $4.4 million in 2022 and $17.6 million over five years.  

	Summary of Costs ($000s)

	FY
	GOE
	IT
	Total 

	2022
	$4,289 
	$132 
	$4,421

	2023
	$4,791
	$98 
	$4,889

	2024
	$3,560 
	$74 
	$3,634

	2025
	$2,493 
	$52 
	$2,545

	2026
	$2,072 
	$73 
	$2,145

	5-Year Total
	$17,205 
	$429 
	$17,634



Transfers:  VA transfers are estimated to be $9.5 million in 2022 and $158.4 million over five years.  

	Summary of Transfers ($000s)

	FY
	C&P
	VR&E
	Education 
	Home Loans
	Insurance
	VHA
	Total 

	2022
	$8,687
	$0
	$0
	$(11)
	$12
	$766
	$9,454

	2023
	$18,198
	$620
	$101
	$(9)
	$12
	$3,755
	$22,678

	2024
	$23,151
	$1,391
	$222
	$(8)
	$11
	$8,693
	$33,461

	2025
	$27,039
	$1,877
	$237
	$(8)
	$11
	$13,900
	$43,055

	2026
	$29,004
	$2,294
	$179
	$(9)
	$1
	$18,251
	$49,720

	5-Year Total
	$106,079
	$6,183
	$740
	$(45)
	$47
	$45,365
	$158,369








[bookmark: _Hlk6836373]This rulemaking is considered an EO 13771 regulatory action.  VA has determined that the net costs are $17.6 million over a five-year period (FY2022-FY2026) and $1.68 million per year on an ongoing basis discounted at 7 percent relative to year 2016, over a perpetual time horizon. 


Assumptions and Methodology: 

VBA C&P (Mandatory)
Transfers from the C&P appropriation associated with this proposed rule are estimated to be $8.7 million in 2022 and $106.1 million over five years.

	C&P

	FY
	Transfers
($000)

	2022
	$8,687

	2023
	$18,198

	2024
	$23,151

	2025
	$27,039

	2026
	$29,004

	5-Year Total
	$106,079



Character of Discharge Determinations for Living Veterans
VBA first identified historical trends for COD determinations made between October 1, 2009 and December 29, 2019.  This data was cross referenced by social security number (SSN) with data from the VA/DoD Identity Repository (VADIR), which includes discharge characterizations and narrative separation reasons going back to January 1, 1970.  The data was then separated by discharge category, using other than honorable (OTH), bad conduct (BC), and uncharacterized (UNC).  The historical trends identified were: (1) number of applications received, (2) number found honorable for VA purposes (HVA), (3) number found dishonorable for VA purposes (DVA) but eligible for chapter 17 benefits, and (4) percentages for each.  Lastly, VBA estimated annual averages for these trends.  

Based on this data, VBA then estimated future COD trends.  Using the average number of discharges under OTH, BC, and UNC from October 1, 2009, to December 29, 2019, VBA estimated the number of separations that will occur between December 30, 2019 and September 30, 2021.  VBA also estimated the number of Servicemembers who will be determined (1) HVA, (2) DVA but eligible for chapter 17 benefits, (3) DVA and not eligible for chapter 17, but eligible for 1720I benefits, and (4) number that will be DVA and chapter 17 ineligible.  VBA made this estimate based on distribution percentages from the historical COD trends.  

After establishing this information, the starting population was separated into three distinct groups:
· Group 1: Former Servicemembers who have already had a VA COD determination that found them DVA or DVA Chapter 17 ineligible.  This group also includes an estimate of the number of Servicemembers who have not yet been discharged as of December 29, 2019 but will be discharged prior to final rule publication (October 1, 2021 for purposes of this cost estimate) and will have a COD determination made during that time period.
· Group 2: Former Servicemembers who have not had a VA COD determination made.  This group also includes Servicemembers who have not yet been discharged as of December 29, 2019 but will be discharged prior to final rule publication and will not pursue a COD determination during that time period.
· Group 3: Servicemembers who will separate after final rule publication.

Group 1
Using cross-referenced data from VADIR and completed COD determinations, VBA estimated the current population that would be determined HVA upon reapplication due to the new compelling circumstances provision.  VBA also added the anticipated population of Servicemembers discharged between December 30, 2019 and September 30, 2021 who will apply for a COD determination during that time.

Considering the historical COD trends, VBA estimated the percentage of former Servicemembers who will opt to reapply once the final rule is published and how many would be deemed HVA or DVA but eligible for chapter 17.  VA assumed that former Servicemembers who have already had a COD determination would be more likely to reapply once they are aware that they could be eligible again.  These percentages were applied to estimate the total number of former Servicemembers with a prior COD determination who would be impacted by this rule amendment.

Then VBA established a phase-in rate over four years to estimate the percentage of the total reapplications that VBA would receive and adjudicate each year.  Lastly, VBA included a cumulative phase-in value that adds up the number of grants, but also incorporates an annual mortality rate of 1.5 percent, based on Milliman and VHA Enrollment and Forecasting estimates of mortality rates by age for VHA enrollees, adjusted to the projected age mix of the enrolled OTH population.

Group 2
Using cross-referenced data from VADIR and VBA to identify every former Servicemember who has not had a COD determination completed, VBA established the current population who would not be barred from benefits due to a statutory or regulatory bar that is not receiving a revision in this rule amendment.  VBA also added the anticipated population of Servicemembers discharged between December 30, 2019 and October 1, 2021 who will not apply for a COD determination during that time.

Considering the historical COD trends, VBA estimated the percentage of former Servicemembers who will opt to apply once the final rule is published and how many would be deemed HVA or DVA but eligible for chapter 17.  VA assumed that former Servicemembers who have not had a COD determination in the past would be less likely to apply as a result of this rulemaking.  These percentages established the total number of former Servicemembers without a prior COD determination who would be impacted by this rule amendment.

Then VBA established a phase-in rate over five years to estimate the percentage of the total reapplications that VBA would receive and adjudicate each year.  Lastly, VBA included a cumulative phase-in value that adds up the number of grants, but also incorporates an annual mortality rate of 1.5 percent, based on Milliman and VHA Enrollment and Forecasting estimates of mortality rates by age for VHA enrollees, adjusted to the projected age mix of the enrolled OTH population.

Group 3
Using the estimated COD trends including estimated future separations, VBA estimated the population who would apply for a COD determination and receive benefits as a result of this rulemaking after October 1, 2021.

No phase-in rate was established.  Instead, the estimate is just attributed on an annual basis following the final rule publication.  However, VBA included a cumulative value that adds up the number of grants, but also incorporates an annual mortality rate of 1.5 percent, based on Milliman and VHA Enrollment and Forecasting estimates of mortality rates by age for VHA enrollees, adjusted to the projected age mix of the enrolled OTH population.

The data each group used for this cost estimate represents the change between current COD trends and estimated trends based on this rule amendment.  Therefore, the cost estimate will only represent the additional HVA, and DVA but chapter 17 eligible Veterans are based solely on this rulemaking.  The additional HVA determinations resulting from this rulemaking are displayed in the table below.

	HVA Veteran Grants

	 FY 
	 Annual 
	 Cumulative* 

	2022
	824 
	824 

	2023
	972 
	1,787 

	2024
	562 
	2,332 

	2025
	415 
	2,723 

	2026
	229 
	2,925 

	* Cumulative Grants are adjusted for mortality



Veterans Compensation
VBA obtained historical data on Veterans with COD determinations who are HVA and on the compensation rolls.  This data indicated that from October 1, 2009 through January 26, 2020, 3,526 living Veterans received HVA determinations.  Of these determinations, 1,604 (45 percent) are currently on the compensation rolls with a service-connected disability.  Annual Veterans compensation accessions were calculated by applying this percentage to the estimated annual HVA grants.  Cumulative caseload was calculated based on the annual accessions and the Veterans compensation termination rates (2.4 percent in 2022) from the 2021 President’s Budget.  

The cumulative caseload for Veterans compensation was then distributed by degree of disability based on the historical distribution of HVA Veterans on the compensation rolls.  Monthly payment rates from the 2021 President’s Budget at each combined degree of disability level were then applied to the caseload to estimate costs.  

	
Veterans Compensation

	FY
	Caseload
	Transfers
($000)

	2022
	375
	$7,072 

	2023
	808
	$15,589 

	2024
	1,044
	$20,606 

	2025
	1,206
	$24,368 

	2026
	1,280
	$26,460 

	5-Year Total
	 
	$94,095 



Veterans Pension
Veterans pension accessions due to the new HVA grants were estimated based on the ratio of total Veterans pension accessions to Veterans Compensation projections from the 2021 President’s Budget.  For example, in 2022, an estimated 29,054 Veterans will access the pension rolls, or 9.9 percent of the number of Veterans accessing the Compensation rolls (292,100).  These percentages were applied to the estimated Veterans compensation accessions resulting from the new HVA grants from as described in the previous section.  Cumulative caseload was calculated based on the annual accessions and the Veterans pension termination rates (13.6 percent in 2022) from the 2021 President’s Budget.  Veterans pension annual average payment rates from the 2021 President’s Budget were then applied to the caseload to estimate costs.  

	
Veterans Pension

	FY
	Caseload
	Transfers

	
	
	($000)

	2022
	37
	$491 

	2023
	77
	$1,083 

	2024
	93
	$1,386 

	2025
	101
	$1,597 

	2026
	99
	$1,664 

	5-Year Total
	 
	$6,222 




Contract Exams
The Veterans compensation and pension estimates above were used to project the number of disability exams required based on this rule.  Assumptions from the 2021 President’s Budget were applied for the number of exams required per claim, the distribution of exams between VBA’s contractors and VHA’s clinicians, and the average cost per VBA contract exam ($1,282 in 2022 and increased in out years).  


	VBA Contract Exams

	FY
	Exams
	Transfers

	
	
	($000)

	2022
	611
	$783 

	2023
	723
	$945 

	2024
	419
	$558 

	2025
	311
	$422 

	2026
	171
	$237 

	5-Year Total
	 
	$2,945 



Burial Benefits
Pension and Fiduciary Service assumes all Veteran terminations from the C&P rolls will result in payments for the $2,000 service-connected burial allowance and transportation of remains.  Average transportation payments are estimated to be $659 in 2022 and increase in subsequent years based on the 2021 President’s Budget.  Obligations were estimated by multiplying annual C&P Veteran deaths by the average payments for service-connected burial allowance and transportation benefits.  

	
Burial Benefits

	FY
	Caseload
	Transfers ($000s)

	2022
	14
	 $37 

	2023
	30
	 $80 

	2024
	38
	 $102 

	2025
	43
	 $116 

	2026
	45
	 $122 

	5-Year Total
	 
	$457



Character of Discharge Determinations for Survivors of Deceased Veterans
Similar to the analysis completed for living Veterans, VA compared data on its COD determinations to separation data from VADIR for deceased Veterans.  The data was separated by discharge category, using OTH, BC, and UNC.  The historical trends identified were: (1) number of applications received, (2) number found HVA, (3) number found DVA but eligible for chapter 17 benefits, and (4) percentages for each.  Lastly, VBA estimated annual averages for these trends.  VA then organized the starting population in three distinct groups: 
· Group 1: Former Servicemembers who received/will receive a VA COD determination and are deceased/will be deceased prior to the final rule publication (October 1, 2021 for purposes of this cost estimate),
· Group 2: Former Servicemembers who have not had a VA COD determination and are deceased/will be deceased prior to the final rule publication, and
· Group 3: Servicemembers who will separate and decease after final rule publication.

For each group, VA applied a marriage rate, COD application rate, an HVA grant rate, a phase-in rate for when applications will be received, and mortality rate.  The additional HVA determinations for Survivors resulting from this rulemaking are displayed in the table below.

	HVA Survivor Grants

	 FY 
	 Annual 
	 Cumulative* 

	2022
	20
	20

	2023
	30
	50

	2024
	28
	78

	2025
	29
	106

	2026
	27
	132


*Cumulative Grants are adjusted for mortality

Dependency and Indemnity Compensation (DIC) and Survivors Pension
Pension and Fiduciary Service assumes that all Survivors applying for a COD determination based on this rule will also apply for either DIC or pension benefits.  Based on assumptions in the 2021 President’s Budget, VA expects 58 percent of Survivor accessions to receive DIC benefits, and the remaining 42 percent of Survivor accessions to receive pension benefits.  COD Survivor accessions were calculated by applying these percentage to the estimated annual HVA grants.  Cumulative caseload was calculated based on the annual accessions and the termination rates for DIC (5.2 percent in 2022) and Survivors pension (17.5 percent in 2022) from the 2021 President’s Budget.  The cumulative caseload for DIC and Survivors pension was then multiplied by the average annual payment rates from the 2021 President’s Budget to estimate costs.  

	DIC Benefits

	FY
	Caseload
	Transfers ($000s)

	2022
	12
	 $217 

	2023
	19
	 $351 

	2024
	18
	 $340 

	2025
	19
	 $367 

	2026
	18
	 $356 

	5-Year Total
	 
	$1,632 




	Survivors Pension

	FY
	Caseload
	Transfers ($000s)

	2022
	8
	 $87 

	2023
	13
	 $150 

	2024
	13
	 $159 

	2025
	13
	 $168 

	2026
	12
	 $165 

	5-Year Total
	 
	$728 



VBA RB (Mandatory)
Vocational Rehabilitation and Employment (VR&E) costs to the RB appropriation associated with this proposed rule are estimated to be $0 in 2022 and $6.2 million over five years.

	VR&E Benefits

	FY
	Caseload
	Transfers 
($000s)

	2022
	0
	 $0

	2023
	37 
	 $620 

	2024
	81 
	 $1,391 

	2025
	106 
	 $1,877 

	2026
	125 
	 $2,294 

	5-Year Total
	 
	 $6,183 



Based on the data and assumptions in the Veterans compensation estimate for this rule, 374 Veterans will be newly service-connected and receive a disability rating of 10 percent or higher in 2022.  Based on historical application rates, VR&E Service anticipates 10 percent, or 37 of these Veterans will apply for and utilize VR&E benefits.  VR&E Service assumes each Veteran will begin receiving VR&E benefits one year after receiving a disability rating and will continue to receive VR&E benefits for six years.  Average VR&E benefit payments from the 2021 President’s Budget were applied to caseload to calculate total costs each FY.  


Benefits with Insignificant Costs
VA also evaluated the impact of this rulemaking on the following benefit programs:

Education Benefits
VA estimates education transfers would be insignificant at $0 in 2022 and $740,000 over five years.  This rule would only impact eligibility to chapter 35 education benefits.  In 2022, VA estimates 54 Veterans would receive a 100 percent disability rating based on this rule, making their dependents eligible for chapter 35 benefits.  VA assumes 50 percent, or 27 Veterans, would have a spouse or child.  VA also assumes 50 percent, or 14 dependents, would utilize chapter 35 benefits one year following the Veteran’s disability rating and train for 22 months.  Based on average payments from the 2021 President’s Budget, chapter 35 costs would be insignificant, or less than $500,000 annually.   

	Education Benefits

	FY
	Caseload
	Transfers ($000s)

	2022
	0
	$       -

	2023
	14
	$    101

	2024
	30
	$    222

	2025
	39
	$    237

	2026
	32
	$    179

	5-Year Total
	
	$    740



Home Loan Benefits
VA estimates loan subsidy transfer savings would be insignificant at $11,000 in 2022 and $45,000 over five years.  The focus for Loan Guaranty Service is on annual newly HVA Veterans, who would become eligible to apply for home loan guaranty benefits.  The projected newly HVA population is 824 Veterans in 2022.  To estimate the number of newly HVA Veterans who will utilize their home loan benefits, VA notes that approximately four percent, or 700,000 of 19.6 million living Veterans currently utilize their home loan benefits annually.  However, considering other factors, such as projected age mix of the newly HVA Veteran population, VA estimates that approximately one percent of newly HVA Veterans would utilize their home loan benefits, resulting in additional caseload of only eight Veteran loan guarantees in 2022 and after.  This additional caseload is small relative to the magnitude of the overall VA loan portfolios and could result in a miniscule loan subsidy savings of $45,000 over five years.  

	Loan Guaranty Benefits

	FY
	Caseload
	Transfers
($000s)

	2022
	8
	 $(11)

	2023
	8
	 $(9)

	2024
	8 
	 $(8)

	2025
	8
	 $(8)

	2026
	8
	 $(9)

	5-Year Total
	 
	 $(45)



Insurance Benefits
VA estimates the impact on insurance would be insignificant at $12,000 in 2022 and $47,000 over five years.  The focus for Insurance is on annual new caseload for compensation since these Veterans would then become eligible to apply for Service-Disabled Veterans Life Insurance (S-DVI).  Utilizing prior years’ participation data for compensation recipients and S-DVI insureds, Insurance Service applied a take rate of 7.0 percent to the projected new compensation cases to estimate additional S-DVI new issues.  The average S-DVI death rate of 39 per 1,000 was then applied to the new issues to project additional claims.  One-third of applicants were projected to meet the eligibility requirements for premium waiver.  Insurance Service projects that the proposed rulemaking will result in 95 additional S-DVI applicants, four additional death claims, and 31 additional premium waiver applicants over the five-year period FY 2022-2026.  The five-year mandatory transfer of $40,000 is attributed to the additional projected death claims.  The five-year discretionary transfer of $7,000, represent the administrative costs associated with the additional caseload. 


	Insurance Benefits

	FY
	Caseload
	Mandatory Transfers 
($000s)
	Discretionary Transfers
($000s)
	Total Transfers
($000s)

	2022
	36
	 $10
	$2
	$12

	2023
	42 
	 $10 
	$2
	$12

	2024
	25 
	 $10 
	$1
	$11

	2025
	18 
	 $10 
	$1
	$11

	2026
	9 
	 $0 
	$1
	$1

	5-Year Total
	
	 $40 
	$7
	$47



VBA GOE 
GOE costs are expected to be $4.3 million in 2022 and $17.2 million over five years.  GOE costs include salary, benefits, training, rent, supplies, other services, and equipment.  

	VBA GOE Impact

	Fiscal Year
	FTE
	Costs
($000s)

	2022
	32
	$4,289 

	2023
	40
	$4,791

	2024
	30
	$3,560 

	2025
	21
	$2,493 

	2026
	17
	$2,072 

	5-Year Total
	140
	$17,205 



The GOE estimate was developed using 32 FTE to include 17 GS-10 Veterans Service Representatives (VSR) and 7 GS-12 Rating Veterans Service Representatives (RVSR), and 1 GS-11 Vocational Rehabilitation Counselor to process the estimated increase in claims.  In addition, 2 GS-6 Claims Assistants, 1 GS-13 Quality Review Technician, 2 GS-13 Management Analysts, 1 GS-12 Human Resources Analyst, and 1 GS-1 Support Services Division analyst were included to support newly hired claims processors.  The FTE requirement fluctuates in the out years to reflect the estimated workload.  In addition to the GS-levels above, all FTE costs were developed using the average VBA locality pay and standard rates for benefits.  

Training and travel costs were estimated based on 6 weeks for VSRs and 4 weeks for RVSRs for the first year only.  Travel costs were determined using a standard travel rate.  All other non-pay expenses were developed based upon program requirements.  Standard rates were applied for rent, supplies, and equipment. 


Information Technology 
Estimated IT costs for the first year are $132 thousand and aligns to the 3-year refresh cycle.  Five-year costs are estimated to be $429 thousand.  This includes the IT equipment for FTE, installation, maintenance, and IT support. 

	IT

	Fiscal Year
	Costs ($000s)

	2022
	$132 

	2023
	$98 

	2024
	$74 

	2025
	$52 

	2026
	$73 

	5-Year Total
	$429 



The IT estimate is provided on behalf of OI&T using standard equipment, installation, and maintenance costs.  

VHA 

New Enrollees
The newly HVA Veteran population estimates are the starting point for projecting the newly eligible pool of Veterans under the revised regulation, which is Veterans who may, in turn, enroll with VHA for healthcare benefits after their COD is changed. An adjustment is made to account for the portion of newly HVA Veterans with incomes more than 10% above the Veteran Means Test (VMT) and Geographic Means Test (GMT), meaning they are not eligible for enrollment (new enrollment into Priorities 8a and 8c is suspended). HVA enrollees are estimated based on the projected enrollee market share among eligible (excluding Priorities 8a and 8c) Veterans, and an assumed phase-in of 50% in the first year, an additional 20% in the second year, 15% more in the third, 10% more in the fourth, and the final 5% in the fifth year. Enrollment counts were reduced for anticipated mortality based on an estimated annual mortality assumption. New enrollment and deaths were assumed to occur uniformly throughout the year.

Average Annual Cost per Enrollee
The average projected expenditures per enrollee is calculated by using the average annual cost per enrollee from the general enrollee population by age group and weighting by the age mix of the OTH and BC populations. On a comparable age basis, it is assumed that the average annual cost per enrollee in the newly eligible population will be similar to that of the VHA enrollee population.  These expenditures represent additional variable costs in the medical care budget.  No additional fixed overhead costs such as administrative staffing or IT expenditures are projected as a result of the policy.

[bookmark: _Hlk36135563]The estimate of C&P exams to be provided by VHA is projected to be low (0-24 per year) so the additional expenditures are expected to be minimal. Therefore, the cost is not included in the VHA estimate. 

	 Fiscal Year
	Cumulative 
Unique 
New Enrollees
	Transfers 
(in 000s)

	2022
	186
	$766

	2023
	675
	$3,755

	2024
	1,207
	$8,693

	2025
	1,633
	$13,900

	2026
	1,886
	$18,251

	5-Year Total
	
	$45,365




Alternative Policy Approaches: VBA considered two alternative regulatory approaches.

1. High cost option - this approach would eliminate the current regulatory bars to benefits altogether.  With this change, the character of discharge process will become more objective (than current regulations) which would lead to more consistent adjudication of these claims.  This approach would also revise regulations regarding when character of discharge determinations are necessary for health care treatment purposes.  This option has the greatest potential for increasing the number of claims received from former servicemembers seeking a character of discharge review; therefore, considered to be the highest cost option.  

2. Intermediate cost option - this approach would modify the current regulatory framework by replacing moral turpitude and willful and persistent misconduct offenses with “serious misconduct” which was defined as (1) felony conviction, (2) commission of a serious military or civilian offense that would warrant punitive discharge, (3) sexual acts or conduct accompanied by assault or coercion resulting in bodily or psychological harm to a person, and (4) multiple instances of substance abuse resulting in harm to a person or destruction of property. This option would also incorporate compelling circumstances into the regulatory framework.  This option (as compared to the high cost option) has the potential for a moderate increase in the number of former servicemembers seeking a character of discharge review; therefore, considered to be the intermediate cost option.


Accounting Statement and Table:  

[image: ]


Submitted by: Veterans Benefits Administration (VBA)
Questions regarding the regulatory impact analysis should be submitted to 
211-regulations.vbavaco@va.gov.  


Date:	July 9, 2020
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Year Dollars

FY2022 FY2023 FY2024 FY2025 FY2026

Costs are related to FTEs and IT systems.

Federal 

Annualized 

Monetized

Present Value

This proposed rulemaking will create flexibilities in the regulatory framework that will ensure fair and consistent character of discharge 

determinations.

Annualized

Federal Government Eligible Veterans

Transfers are related to character of veterans compensation, veterans pensions, contract exams, burial benefits, DIC and survivor 

pensions, vocational rehab and employment, education benefits, home loan benefits, insurance benefits, and administrative expenses.

Year Dollars

FY2022

Costs($000)


