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VA 
	      U.S. Department 

  of Veterans Affairs


Office of the General Counsel




In Reply Refer To: 02REG Washington DC 20420

Date:  November 6, 2013  

From:
Chief Impact Analyst (02REG)
Subj:
Economic Impact Analysis for RIN 2900-AO53/WP2010-001, Fiduciary Activities, 38 C.F.R. Parts 3 and 13.
To:
Director, Regulations Management (02REG)

I have reviewed this rulemaking package and determined the following.

1.  This rulemaking will not have an annual effect on the economy of $100 million or more, as set forth in Executive Order 12866.  

2.  This rulemaking will not have a significant economic impact on a substantial number of small entities under the Regulatory Flexibility Act, 5 U.S.C. 601-612.   

3.  This rulemaking will not result in the expenditure of $100 million or more by State, local, and tribal governments, in the aggregate, or by the private sector, under the Unfunded Mandates Reform Act of 1995, 2 U.S.C. 1532. 

4.  Attached please find the relevant cost impact documents. 

(Attachment):  Agency’s Impact Analysis, dated November 1, 2013
Approved by:
Michael P. Shores (02REG)
Chief, Impact Analyst

Regulation Policy & Management

Office of the General Counsel

(Attachment)

Impact Analysis for RIN 2900-AO53/WP2010-001
Title of Regulation: Fiduciary Activities, 38 C.F.R. Parts 3 and 13.
Purpose:  To determine the economic impact of this rulemaking. 
Background:  This rulemaking is the result of a decision by the Secretary of Veterans Affairs to amend the Department of Veterans Affairs (VA) fiduciary program regulations which govern the oversight of beneficiaries, who because of injury, disease, the infirmities of advanced age, or minority, are unable to manage their VA benefits, and the oversight of fiduciaries who manage their VA benefits.

This decision is based on a need to update regulations, which were issued in the 1970s and have not been updated since as early as 1975, and to consolidate all rules applicable to the fiduciary program in part 13 of the C.F.R.  This rulemaking would update and reorganize fiduciary rules consistent with current law and VA policies.  They would clearly prescribe the rights of beneficiaries and the roles of VA and fiduciaries in the program.  

Cost Benefit: The benefit of this rulemaking would be the implementation of fiduciary regulations consistent with correct policy and statutory requirements.  In addition, they would clearly prescribe the rights of beneficiaries in the fiduciary program and the role of VA and fiduciaries. 

Methodology/Assumptions:  N/A

Estimated Impact:  This rulemaking is  updating VA regulations consistent with current law, VA policies and procedures.
This rulemaking is implementing, in regulations, amendments to 38 U.S.C. chapters 55 and 61.  In 2004, Congress amended chapters 55 and 61 to require VA to conduct specific investigations regarding the fitness of individuals to serve as fiduciaries and reissue certain benefits that are misused by fiduciaries.

This rulemaking implements 38 U.S.C. 5507 and prescribes the investigation VA must conduct of a prospective fiduciary to receive benefit payments for a beneficiary under 38 U.S.C. 5502(a)(1).  The investigation must include, among other things, a face-to-face interview of the prospective fiduciary, review of a credit report on the prospective fiduciary, a criminal background check to determine whether the prospective fiduciary has been convicted of any offense which would be considered a bar to serving as a fiduciary, and the furnishing of a bond by the prospective fiduciary as required by VA.  The administrative cost to conduct investigations on 44,563 prospective fiduciaries was approximately $83,000 in fiscal year 2013.  As this cost reflects VA’s practice since the enactment of the 2004 amendments, it has been included in the baseline budget and is not a new cost to the government.

This rulemaking also implements 38 U.S.C. 6107 regarding reissuance of misused VA benefit payments when VA is negligent in administering aspects of the fiduciary program or, without regard to negligence, when the fiduciary is an entity who provides fiduciary services for one or more beneficiaries or an individual who provides fiduciary services for ten or more beneficiaries.  In 2012, approximately $2.7 million in VA benefits was misused by fiduciaries.  Of this amount, VA reissued approximately $800,000 to victims of misuse.  As this cost reflects VA’s practice since the 2004 amendment, it has been included in the baseline budget and is not a new cost to the government.
Submitted by:  

David R. McLenachen

Director, Pension and Fiduciary Service
Department of Veterans Affairs

Washington, DC
November 1, 2013
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