July 13, 2007

By Facsimile and Regular Mail

Meghan Serwin Flanz

Deputy Assistant Secretary

 For Labor –Management Relations

Department of Veterans Affairs

810 Vermont Ave, NW

Washington, DC 20420

RE: National Grievance
1.  Grievance Issues:

a. The Department of Veterans Affairs (the Department) has refused to bargain in good faith with AFGE (the Union) over Consolidation of Virtual Information Centers (VIC).

b. The Department has repeatedly refused to provide documents requested by the Union.  

c. The Department has bypassed the Union by communicating directly with the bargaining unit over proposed changes to conditions of employment.
2.  Pertinent Chronology:

     a. During 2001 and 2002 a team was formed by VBA to restructure part of the bargaining unit.  The document that contained the team’s recommendations became known as the Claims Process Improvement (CPI) model.  An AFGE representative was part of that team.

     b. In June 2002 AFGE and the Department signed a Memorandum of Understanding (MOU).  The subject of the agreement was “…implementation of the Claims Process Improvement Task Team’s recommendations.”  

     c. From mid 2002 until mid 2006, revisions to the model were provided to AFGE. 

For example, on August 5, 2003 the CPI model was revised and on August 11, 2003 the Department sent AFGE a copy for our comments.

     d. On or about June 2006 a new document with new or modified recommendations for the CPI model was created.  AFGE became aware that there had been new recommendations and asked the Department for the document.  In response, AFGE was told that the changes had not been finalized yet.  Over the course of a year, AFGE made several additional inquiries and received the same or similar answers from the Department.

     e. On June 8, 2007, at 8:28 A.M. the Department’s Chief Negotiator sent an email, subject: “…VIC Consolidation”, to the union.  Attached was a 1.5 page white paper with this header: “Notice to Union of National Initiative, Consolidation of National General Benefits Telephone Service.

     f.  On or about June 8, 2007, at 11:30 A.M the Department’s Southern Area Director sent local management officials a copy of the same notice the union had received at 8:28 A.M.  The Southern Area Director encouraged local managers to share the information directly with employees and answer their questions.  

     g. On or about June 8, 2007, at 12:06 P.M. the Director, Roanoke VA Regional Office forwarded the Southern Area’s 11:30 A.M. email directly to Bargaining Unit employees at the Roanoke facility.

     h.  On or about June 15, 2007 The Director, Roanoke VA Regional Office sent email to all Roanoke employees advising them of a 41 page report on the VIC consolidation and subsequently published that report on the Roanoke Regional Office Website.  

     i. On or about June 20, 2007, bargaining unit employees at the St Petersburg, Florida Regional Office were given copies of the 41 page VIC consolidation report.

     j.  On or about July 9, 2007, in a telephone conference call AFGE negotiators asked the Department for the 41 page VIC document, and also, and again, asked for the CPI model document that we had been repeatedly asking for since management has now acknowledged that the CPI model changes were driving the VIC consolidation.

     k. On or about July 9, 2007, in an email following the July 9 telephone conference, the Department refused to provide data to the union unless AFGE provides particularized need.

3.  Discussion:

     a. Regarding Changes to the CPI Model

Up until mid 2006, when subsequent recommendations were made or modified for the CPI model, the union was informed, provided a copy of the complete recommendation package, and given another opportunity to bargain.  However, in 2006 the Department ceased providing the Union with modifications to the model.  We received through unofficial channels, a June 2006 draft of new recommendations to change the model, which contained considerations and analysis of the changes and impacts that could be expected.  We requested on several occasions to be provided with a copy of the final report and were repeatedly told the document was not yet available.  Our latest request was during the telephone negotiation session on July 9, 2007.

At least one recommendation from the 2002 model, and in subsequent revisions to that model, had to do with restructuring part of the bargaining unit that services veterans who call in on the 1-800 telephone line.  The 1-800 calls are handled by, and are referred to in various documents as Public Contact, Virtual Information Center (VIC), and National General Benefits Telephone Service.
     b. Regarding June 8, 2007 12:06 P.M. email

We were advised that employees approached national level union officials over this issue before the union officials had even had a chance to read the notice sent about 3.5 hours earlier (at 8:28 A.M). to our national bargaining team.

     c. Regarding June 15, 2007 email and publication of document on website

Again, many bargaining unit employees were provided a direct copy of this 41 page report before the union’s negotiators were even aware of its existence.

     d. Regarding July 9, 2007 Telephone Conference:

During that call, the Union’s Chief Negotiator, Alberta Franklin, asked for a copy of the VIC document that she had received from the field.  She stated she needed an official copy so we could be sure it was the correct version and that it was inappropriate for her to receive this type document from the employees we represent instead of from management (or words to that effect).  The Department’s Chief Negotiator, Bill Carson, initially denied knowing to which document she was referring.  One of the Department’s other negotiators, Jon Baker, stated that perhaps Ms. Franklin was referring to an “internal management document”.  

Union negotiator Dave Dawkins pointed out that the document was not an “internal management document” because it had been sent to our bargaining unit employees.  He informed Mr. Carson that the document was titled: “Virtual Information Center (VIC) Consolidation Proposal, Veterans Benefits Administration” dated May 2007.  

Mr. Dawkins asked management to refer to Master Agreement Article 44, Section 2.  Then Mr. Dawkins read, out loud, the first sentence of that section:  “The Department will forward all proposed changes for which there is a bargaining obligation to the President of the National VA Council (NVAC) or designee(s) along with copies of all necessary and relevant documents relied upon.”

Mr. Dawkins went on to point out that the detailed 41 page VIC document we were seeking, as well as the sparse 1.5 page notice we received from Mr. Carson, contained statements verifying that the VIC consolidation initiative comes from the 2006 recommendations to change the CPI model.   Mr. Dawkins reminded the Department’s team that we had been asking for over a year to be provided with a copy of the 2006 CPI document, and found it curious that we had been repeatedly told the CPI document was not finalized, yet here we are discussing new recommendations that come from that CPI document. Mr. Dawkins again asked the Department to provide the 2006 CPI document as well as the VIC document.

     e. Regarding the July 9, 2007 email

The Department’s Chief Negotiator, Bill Carson, misquoted Union Negotiator, Dave Dawkins.  Carson stated that Dawkins had cited Article 46, section 5 (instead of Article 44, section 2 which is what Dawkins had actually cited).  Mr. Carson attached an arbitration decision VA/AFGE case (FMCS Case No.: 040826-57429-A) to support his position for denying the documents requested unless the union provided a particularized need.

     f. Regarding FMCS Case No.: 040826-57429-A):  It is not persuasive. 

          (1)  Particularized need is not necessary regarding contract language.  

                 (a).  In 39 FLRA No. 68, decision and order on negotiability issues, dated February 22, 1991, the Authority had this to say:  “The Agency asserts that the disclosure requirements of this proposal are nonnegotiable because the disclosures contemplated by the proposal are not required under section 7114(b)(4) of the Statute. We reject this assertion. The issue is not what information the Union is entitled to by law, but, rather, what it may bargain for. The Authority has held that the entitlement to information contained in section 7114(b)(4) is a statutory floor and not a ceiling. Food and Nutrition Service, 32 FLRA at 69. Nothing in that section of the Statute prohibits a union from negotiating a right to information over and above the statutory entitlement”.
                 (b). In reference to 104 LRP 30909, in a May 13, 2004 negotiability appeal an Agency claimed that information the union was requesting was burdensome and interfered with its rights under 5 USC 7106, furthermore they requested that the Authority reconsider and reverse its precedent which, according to the Agency, does not properly apply § 7114(b) (4) in determining the negotiability of proposals seeking the disclosure of information.  The Authority, in a split decision, ruled that the union’s proposal for information did interfere with managements rights per 7106.  

However, it is noteworthy that FLRA Chairman Cabaniss in a concurring opinion had this to say about the 7114(b)(4) issue:  “I write separately to more directly address the situation presented, here, i.e., where a proposal seeks to negotiate information entitlements in excess of those provided by § 7114(b)(4) of the Statute. Proposals falling within the parameters of § 7114(b) (4) clearly are governed by traditional precedent”.   

It is also noteworthy that FLRA Member Pope, in her dissenting Opinion regarding the 7106 issue, likewise had this to say about the 7114(b) (4) issue: “Second, I would reject the Agency's claim regarding § 7114(b)(4)(B) of the Statute on the ground that it is well-settled that the entitlement to information under § 7114(b)(4) is a "statutory floor and not a ceiling." Patent Office Prof'l Ass'n, 39 FLRA 783, 815 (1991) (POPA) (citation omitted). AccordNTEU, 22 FLRA 131, 134 (1986). Nothing in § 7114(b) (4) (B) prohibits a union from negotiating for information over and above the statutory entitlement. POPA, 39 FLRA at 815; NTEU, Chapter 237, 32 FLRA 62, 69 (1988); NTEU, 22 FLRA at 134.    ).”  

The U.S. Court of Appeals, District of Columbia Circuit, 04-1224, June 17, 2005 overruled FLRA decision that the information interfered with management’s right to assign work.  The court quoted Member Pope’s citation from an earlier FLRA decision, “To conclude that a proposal or provision interferes with management's right to assign work simply because it requires an agency to take some action would completely nullify the obligation to bargain because no obligation of any kind could be placed on management through negotiations."   

Echoing Pope's dissent, the court rejected the majority's "revisionist theory." 

                 c). Even if persuasive to any extent, FMCS Case No.: 040826-57429-A should be interpreted narrowly and only to the extent that it is applicable only to information that is general in nature and which is unidentified by Article 46, Section 5 (and 5 USC 7114 which Article 46 tracks), FMCS Case No.: 040826-57429-A should not be persuasive to the extent that it renders contract language, which does identify information negotiated over, as containing only an illusory benefit.

4.  Conclusion:

Even if a particularized need were to be a requirement, despite agreements reached through the collective bargaining process, the contract language itself in this instance establishes sufficient particularized need by reference to documents “relied upon”.  It is therefore evident that if management relied upon the documents to develop their plans, then they are de-facto necessary and relevant.

As an example:  Master Agreement  Article 44, Section 2 starts out by requiring that the Department forward to the union all proposed changes for which there is a bargaining obligation.  The arbitrator in FMCS 040826-57429-A did not rule that a separate particularized need was required before the Department had to forward those proposed changes, in fact he did not cite Master Agreement Article 44 anywhere in FMCS 040826-57429-A.  Such a ruling would have been absurd.  Master Agreement Article 44, Section 2 goes on to require that this forwarded information be accompanied with copies of all necessary and relevant documents relied upon.  And even if a particularized need were to be required, the contract itself establishes sufficient need in this case by reference to documents “relied upon” and it is therefore evident that if management relied upon the documents to develop their plans, then they are de-facto necessary and relevant.  

Based on the plain language of Master Agreement Article 44, Section 2, since the referenced documents will be sent “along with” the proposed changes, it stands to reason that it would not be necessary for the union to have to make a specific request for those documents. In fact, it is reasonable to assume that the union may very likely not even know of the existence of such documents, unless discovered by accident or through other channels. As is the situation in the instant case,  this language can only be interpreted to mean that in the case of a management initiated change to conditions of employment, they have agreed to fully inform the union on the specifics of the change and have agreed to provide all the considerations and analysis that went into the decision to propose the change.  This would be true except where the documents that contain the considerations and analysis were, in whole, neither relevant nor necessary to the refined proposal being forwarded. If the subject documents were relied upon by management to make their proposals, then those documents were self evidently both necessary and relevant.

It would be absurd to suggest that the union must establish a separate particularized need, each and every time, before management would forward any proposed changes.  Such an absurd reading would necessitate the union sending a request on a daily basis to the Department that says if you have any proposed changes today please send them to us because…”  The particularized need the union has for being provided that information is self evident and goes to the heart of our contract and the union’s rights as the exclusive representative of the bargaining unit.  Other examples of information that is provided in accordance with contract and without repeated establishment of particularized need include vacancy announcements (Article 22, Section 8 H.), notice of disciplinary actions (Article 13, Section 9 A, last sentence), Investigations (Article 21 Section 2 B), and others.

4.  Remedy Sought:
Resume putting a union representative on all national level teams that examine and recommend changes to conditions of employment.

Post in all Regional Offices, a notification to all VBA bargaining unit employees, which states management will bargain with the Union, and will provide all documents that management relied upon…

Immediately provide information that we are requesting.

Any employee who suffered an adverse impact, and where that impact to any extent may have been caused by the union’s not anticipating such impact, and where management had documentation that revealed the possibility of that impact, shall be made whole.

