HOW 7422 ISSUES ARISE AND HOW THEY ARE RESOLVED


Union contract negotiations, contract enforcement procedures (i.e. grievances and ULPs), and disciplinary actions may all involve issues concerning or arising out of professional conduct or competence, peer review, or compensation.  When these issues arise, management should take note of them and inform the union that the matters may not be subject to negotiation or to a negotiated grievance procedure, as the case may be.  If the union is a member of the VA Partnership Council, the parties should follow the dispute resolutions procedures set forth in The VA Partnership Council’s Guide to Collective Bargaining and Joint Resolution of 38 USC Section 7422 Issues [see link].  If the issue cannot be resolved at the local level, it may be brought to the Under Secretary for Health for determination.  Matters may be raised to the Under Secretary by the director of the impacted VA facility or, if the Partnership Council procedures are followed, by the facility and union jointly.   http://www.va.gov/lmr/page.cfm?pg=28

The Office of General Counsel and the Office of Labor-Management Relations should be consulted for guidance on briefing an issue for the Under Secretary.  At a minimum, briefs should identify the issue, the context in which it arises (grievance, bargaining proposal, ULP), and how it impacts direct patient care, clinical competence, peer review or compensation.  If contract proposals are involved, the brief must state the specific language of each proposal claimed to fall within the 7422 exemptions and summarize the impact each proposal would have on patient care, clinical competence, peer review or compensation.  Any VA regulations or statutes that address the issues involved in the grievance, proposal, or ULP should also be cited.  If the same or similar issues were raised in prior Under Secretary decisions, the brief should identify such precedent(s).  An index of prior Under Secretary decisions, as well as the text of the decisions themselves, may be accessed on LMR’s Title 38 § 7422 web page. In addition, the brief should spell out all efforts that have been made to resolve the issue informally.  

Issues involving professional conduct or competence, peer review, or compensation should not under any circumstances be resolved neither through arbitration nor through proceedings before FLRA, FSIP, or other administrative agency.  This is because the Under Secretary has sole jurisdiction to determine the negotiability or grievability of such matters.  If a grievance or ULP is filed that may involve issues of professional conduct or competence, peer review, or compensation of Title 38 medical professionals, the matter should be referred to OGC and/or Regional Counsel immediately; given the significant legal ramifications, labor relations litigation should not be handled by VAMC Human Resources personnel. 

Once the Under Secretary has decided that an issue is non-negotiable or non-grievable under 7422, that decision divests the FLRA, FSIP, or arbitrator of jurisdiction to resolve the matter.  If an issue involving professional conduct or competence, peer review, or compensation of Title 38 medical professionals arises in litigation and the Under Secretary has already found the matter to be non-negotiable under section 7422, the third party authority (FLRA, FSIP, etc.) should be provided with a copy of the decision paper and reminded of the case law precluding third-party jurisdiction over matters deemed exempt by the Under Secretary (e.g., VAMC Asheville and AFGE Local 446, 57 FLRA No. 137 (2002) (ULP case); Dep't of Veterans Affairs, Veterans Affairs Med. Ctr., Wash., D.C., 53 FLRA 822 (1997) (ULP case); Wis. Fed'n of Nurses & Health Prof'ls, Veterans Admin. Staff Nurses Council, Local 5032, 47 FLRA 910, 913-14 (1993) (negotiability case). If an issue has been briefed for the Under Secretary but no decision has yet been rendered, management should request that proceedings before the FLRA, FSIP, etc. be stayed pending the issuance of the Under Secretary’s decision.  If the issue has not yet been briefed for the Under Secretary, that process must be initiated immediately.  Although this jurisdictional challenge can be raised at any time, the best approach is to inform the authority at the outset of the 7422 jurisdictional issues, submit the matter to the Under Secretary as soon as possible, and provide the authority with a copy of the Under Secretary’s decision as soon as it becomes available.

