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Part 801—Department of Veterans Affairs Acquisition Regulation System

801.000 Scope of part.

This part includes general Department of Veterans Affairs (VA) Acquisition
Regulation (VAAR) policies, including information regarding the maintenance and
administration of the VAAR, acquisition policies and practices, and procedures for deviation
from the VAAR and the Federal Acquisition Regulation (FAR).

Subpart 801.1—Purpose, Authority, Issuance
801.101 Purpose.

(a) VA established the VAAR to codify and publish uniform policies and procedures
for VA's acquisition of supplies and services, including construction.

(b) The VAAR implements and supplements the FAR.

801.103 Authority.

The VA issues the VAAR under the authority of 41 U.S.C. 1707 and 48 CFR 1.301
through 1.304, and other authorities as cited.

801.104 Applicability.

The FAR and the VAAR apply to all VA acquisitions made with appropriated funds
unless otherwise specified in this regulation. Supply Fund monies (38 U.S.C. 8121) and
General Post Funds (38 U.S.C. 8302) are appropriated funds.

801.104-70 Exclusions.

(a) Restricted gifts. The FAR and VAAR do not apply to purchases and contracts that
use General Post Funds if using the FAR and the VAAR would infringe upon a donor's right
to specify the exact item to be purchased and/or the source of supply (38 U.S.C. 8303).

(b) Procurement of prosthetic appliances. The VA may procure prosthetic appliances
and necessary services required in the fitting, supplying, and training and use of prosthetic
appliances by purchase, manufacture, contract, or in such other manner as the VA may
determine to be proper, without regard to any other provision of law (38 U.S.C. 8123).

(c) Sharing of health-care resources. (1) To secure health-care resources which
otherwise might not be feasibly available, or to effectively utilize certain other health-care
resources, the VA may, when the VA determines it to be in the best interest of the prevailing
standards of the Department medical care program, make arrangements, by contract or
other form of agreement for the mutual use, or exchange of use, of health-care resources
between Department health-care facilities and any health-care provider, or other entity or
individual.
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(2) The VA may enter into a contract or other agreement under paragraph (c)(1) of
this section if such resources are not, or would not be, used to their maximum effective
capacity.

(3)(i) If the health-care resource required is a commercial service, the use of
medical equipment or space, or research, and is to be acquired from an institution affiliated
with the Department in accordance with 38 U.S.C. 7302, including medical practice groups
and other entities associated with affiliated institutions, blood banks, organ banks, or
research centers, the VA may make arrangements for acquisition of the resource without
regard to any law or regulation (including any Executive order, circular, or other
administrative policy) that would otherwise require the use of competitive procedures for
acquiring the resource.

(ii) If the health-care resource required is a commercial service or the use of
medical equipment or space, and is not to be acquired from an entity described in paragraph
(c)(3)(i) of this section, any procurement of the resource may be conducted without regard to
any law or regulation that would otherwise require the use of competitive procedures for
procuring the resource, but only if the procurement is conducted in accordance with the
simplified procedures prescribed in part 873. (38 U.S.C. 8153).

801.106 OMB approval under the Paperwork Reduction Act.

See VA Acquisition Manual (VAAM) M801.106 for a list of the information collection
and recordkeeping requirements contained in this part that have been approved by the
Office of Management and Budget.

Subpart 801.3—Agency Acquisition Regulations
801.301 Policy.

(a)(1) VA implementation and supplementation of the FAR is issued in the Veterans Affairs
Acquisition Regulation (VAAR) under authorization and subject to the authority, direction, and
control of the Secretary of Veterans Affairs. The VAAR contains—

(i) Requirements of law;
(if) Agency policies;
(iii) Delegations of FAR authorities;

(iv) Deviations from FAR requirements; and

(v) Policies/procedures that have a significant effect beyond the internal operating
procedures of VA or a significant cost or administrative impact on contractors or offerors.
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(2) Relevant internal procedures, guidance, and information (PGl) that do not meet the
criteria in paragraph (a)(1) of this section are issued in the Veterans Affairs Acquisition Manual
(VAAM).

801.304 Agency control and compliance procedures.

The Principal Executive Director of VA’s Office of Acquisition, Logistics and
Construction is designated as the Department's Chief Acquisition Officer. The Executive
Director for the Office of Acquisition and Logistics (OAL) is designated as the Department's
Senior Procurement Executive (SPE). The SPE is responsible for amending the VAAR for
compliance with FAR 1.304.

Subpart 801.4—Deviations from the FAR
801.403 Individual deviations.

The SPE may authorize individual deviations from the FAR and VAAR in accordance
with FAR 1.403 when an individual deviation is in the best interest of the Government.

801.404 Class deviations.

The SPE may authorize class deviations from the FAR and VAAR when a class
deviation is in the best interest of the Government.

Subpart 801.6—Career Development, Contracting Authority, and Responsibilities
801.601 General.

(a) The Senior Procurement Executive is granted the authority to appoint and
terminate contracting officers. This authority is further delegated to the heads of the
contracting activities (HCA) and others as appropriate. The SPE may also delegate authority
to execute, award, and administer contracts, purchase orders, and other agreements to
other VA officials, such as HCAs and contracting officers. All delegations of authority will be
made in writing.

(b) HCAs may authorize the use of ordering officers to order supplies and services in
accordance with the ordering limits identified in the contract or agreement or the specific
ordering guide. Ordering officers shall be delegated in writing. The written delegation must
be specific to the contract or agreement and articulate the limitations of the delegated
authority. Ordering officers shall only place orders against the contract or agreement if it is
awarded to a single awardee. Ordering officers may not negotiate contract terms and
conditions, determine price reasonableness, or determine best value. If the contracting
officer determines prior to award that ordering officers will be authorized to place orders
against a contract or agreement, the contracting officer will furnish the contractor with the
names of individuals delegated ordering officer authority by separate letter upon issuance of
the contract.
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801.602-3 Ratification of unauthorized commitments.

(a) This section applies to unauthorized commitments, including any commitment
made by a contracting officer that exceeds that contracting officer's contracting authority and
unauthorized commitments made by a Government representative who lacked the authority
to enter into that agreement on behalf of the Government.

(b) The approving authority and ratification official for unauthorized commitments is
the HCA. This authority may be delegated to the chief of the contracting office or the
equivalent for unauthorized commitments below $25,000.

801.604 Contracting Officer's Representative (COR).

When the contracting officer intends to designate a Contracting Officer’s
Representative for a solicitation or contract, the contracting officer must include the clause in
852.201-70, Contracting Officer's Representative, in the solicitation and contract.
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SUBCHAPTER A—GENERAL

PART 802—DEFINITIONS OF WORDS AND TERMS

Subpart 802.1 — Definitions

Sec.
802.101 Definitions

AUTHORITY: 40 U.S.C. 121(c); 41 U.S.C. 1121(c)(3): 41 U.S.C. 1702; and 48 CFR 1.301 through
1.304.
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Part 802—Definitions of Words and Terms

Subpart 802.1 — Definitions
(Revised 2/16/23 and 2/24/2023)

Deviation per Class Deviation from VAAR parts 802, 806, 808, 810, 813, 819, 852,
and 873, dated February 16, 2023, to implement the expansion of the certification
requirement across all Federal agencies for Service-Disabled Veteran-Owned Small
Businesses (SDVOSBs), and the transfer of the certification authority for both
SDVOSBs and Veteran-Owned Small Businesses (VOSBs) from the VA to the Small
Business Administration (SBA), effective January 1, 2023. The class deviation
updates various VAAR parts to implement the new policy regarding the SBA Veteran
Small Business Certification Program, the relevant SBA certification database, and
removing the VA VIP database title and web address, and other pertinent information.

802.101 Definitions. (DEVIATION)

A/E means architect/engineer.

Business associate (or associate) means an entity, including an individual (other
than a member of the workforce of a covered entity), company, organization, or
another covered entity, as defined by the Health Insurance Portability and
Accountability Act of 1996 (HIPAA) (Pub. L. 104-191) Privacy Rule (45 CFR part
160), that performs or assists in the performance of a function or activity on behalf of
the Veterans Health Administration (VHA) that involves the creating, receiving,
maintaining, transmitting of, or having access to, protected health information (PHI),
or that provides to or for VHA, certain services as specified in the HIPAA Privacy
Rule that involve the disclosure of PHI to a contractor by VHA. The term also includes
a subcontractor of a business associate that creates, receives, maintains, or
transmits PHI or that stores, generates, accesses, exchanges, processes, or utilizes
such PHI on behalf of the business associate.

Business Associate Agreement (BAA) means the agreement, as dictated by the
HIPAA Privacy Rule (45 CFR part 160), between VHA and a business associate,
which must be entered into in addition to the underlying contract for services and
before any release of PHI can be made to the business associate, in order for the
business associate to perform certain functions or activities on behalf of VHA.

Chief Acquisition Officer (CAO) means the Principal Executive Director, Office of
Acquisition, Logistics, and Construction.

COR means Contracting Officer's Representative.
FAR means the Federal Acquisition Regulation.
GAQO means the Government Accountability Office.

Gray market items means original equipment manufacturer goods intentionally or
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unintentionally sold outside an authorized sales territory or sold by non-authorized
dealers in an authorized sales territory.

HCA means the Head of the Contracting Activity, an individual appointed in writing
by the SPE.

Information system means, pursuant to 38 U.S.C. 5727, a discrete set of
information resources organized for the collection, processing, maintenance, use,
sharing, dissemination, or disposition of information whether automated or manual.

Information technology (see FAR 2.101) also means Information and
Communication Technology (ICT).

Information technology-related contracts means those contracts which include
services (including support services) and related resources for information technology
as defined in this section.

OGC means the Office of the General Counsel.

Ordering Officer means the VA official authorized to order supplies and services
against a FAR-based contract or agreement in accordance with the ordering limits
identified in the contract or agreement or the specific ordering guide in accordance

with 801.601(b).

Privacy officer means the VA official with responsibility for implementing and
oversight of privacy related policies and practices that impact a given VA acquisition.

Public Law (Pub. L.) 109-461 means the Veterans Benefits, Health Care and
Information Technology Act of 2006, as codified in 38 U.S.C. 8127 and 8128.

SBA cettification database means the database of certified VOSBs and
SDVOSBs eligible to participate in the Veteran Small Business Certification Program
(VetCert) (see 13 CFR 128) or the VA Veterans First Contracting Program.

SDVOSB/VOSB (see 13 CFR 128.102) when used as an initialism means a
service-disabled veteran-owned small business (SDVOSB) and/or veteran-owned
small business (VOSB) that has been certified by SBA as eligible to participate in the
Veteran Small Business Certification Program (VetCert) or the VA Veterans First
Contracting Program after January 1, 2023 and appearing in the SBA certification
database. The term is synonymous with certified small business concerns owned and
controlled by Veterans.

Security plan means a formal document that provides an overview of the security
requirements for an information system or an information security program and
describes the security controls in place or planned for meeting those requirements.

Sensitive personal information means, with respect to an individual, any
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information about the individual maintained by VA, including but not limited to the
following:

(1) Education, financial transactions, medical history, and criminal or
employment history.

(2) Information that can be used to distinguish or trace the individual’s identity,
including but not limited to name, Social Security Number, date and place of birth,
mother’s maiden name, or biometric records.

Service-disabled Veteran-owned small business (SDVOSB) or small business
concern owned and controlled by service-disabled Veterans or Veterans with service-
connected disabilities has the same meaning as service-disabled veteran-owned
small business concern defined in 15 U.S.C. 632(q)(2), except that for acquisitions
and subcontracts authorized by 38 U.S.C. 8127 and 8128 under the Veterans First
Contracting Program, these businesses must be certified pursuant to 13 CFR 128
and listed as such in the SBA certification database.

Small business concern has the same meaning as defined in FAR 2.101.

SPE means the Senior Procurement Executive who is also the Executive Director,
Office of Acquisition and Logistics. The SPE is responsible for the management
direction of the VA acquisition system.

VA means the Department of Veterans Affairs.
VAAR means the Department of Veterans Affairs Acquisition Regulation.

VA Information Security Rules of Behavior for Organizational Users / VA National
Rules of Behavior means a set of VA rules that describes the responsibilities and
expected behavior of users of VA information or information systems.

VA Rule of Two means the determination process mandated in 38 U.S.C.
8127(d)(1) whereby a contracting officer of the Department shall award contracts on
the basis of competition restricted to certified small business concerns owned and
controlled by Veterans if the contracting officer has a reasonable expectation that
two or more SDVOSBs/VOSBs will submit offers and that the award can be made at
a fair and reasonable price that offers best value to the United States. For purposes
of this VA specific rule, a service-disabled Veteran-owned small business (SDVOSB)
or a Veteran-owned small business (VOSB), must meet the eligibility requirements in
38 U.S.C. 8127(e), and VAAR 819.7003 and be listed as certified in the SBA
certification database.

VA sensitive information means all VA data, on any storage media or in any form
or format, which requires protection due to the risk of harm that could result from
inadvertent or deliberate disclosure, alteration, or destruction of the information and
includes sensitive personal information. The term includes information where
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improper use or disclosure could adversely affect the ability of VA to accomplish its
mission, proprietary information, records about individuals requiring protection under
various confidentiality provisions such as the Privacy Act and the HIPAA Privacy
Rule, and information that can be withheld under the Freedom of Information Act.
Examples of VA sensitive information include the following: individually-identifiable
medical, benefits, and personnel information; financial, budgetary, research, quality
assurance, confidential commercial, critical infrastructure, investigatory, and law
enforcement information; information that is confidential and privileged in litigation
such as information protected by the deliberative process privilege, attorney work-
product privilege, and the attorney-client privilege; and other information which, if
released, could result in violation of law or harm or unfairness to any individual or
group, or could adversely affect the national interest or the conduct of Federal
programs.

Veteran-owned small business (VOSB) has the same meaning as Veteran-owned
small business concern defined in 15 U.S.C. 632(q)(3), except that for acquisitions
authorized by 38 U.S.C. 8127 and 8128 for the Veterans First Contracting Program,
these businesses must be listed as certified in the SBA certification database.
SDVOSBs are also considered VOSBs, as long as they are listed as certified in the
SBA certification database.

Veterans First Contracting Program means the program authorized by Public Law
109-461 (38 U.S.C. 8127 and 8128), as implemented in subpart 819.70. This
program applies to all VA contracts (see FAR 2.101 for the definition of contracts) as
well as Blanket Purchase Agreements (BPAs), Basic Ordering Agreements (BOAs),
and orders against the Federal Supply Schedules (FSS), unless otherwise excluded
by law.

VISN means Veterans Integrated Service Network, an integrated network of VA
facilities that are focused on pooling and aligning resources to best meet local needs
in the most cost-effective manner and provide greater access to care.
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Part 803—Improper Business Practices and Personal Conflicts of Interest

SUBCHAPTER A—GENERAL

PART 803—IMPROPER BUSINESS PRACTICES AND PERSONAL CONFLICTS
OF INTEREST

Subpart 803.1—[Reserved]

Subpart 803.2—Contractor Gratuities to Government Personnel

Sec.
803.203 Reporting suspected violations of the Gratuities clause.
803.204 Treatment of violations.
Subpart 803.3—[Reserved]
Subpart 803.4—[Reserved]
Subpart 803.5—Other Improper Business Practices
803.570 Commercial advertising.
803.570-1 Policy.
803.570-2 Contract clause.
Subpart 803.6—[Reserved]
Subpart 803.7—Voiding and Rescinding Contracts
803.705 Procedures.

Subpart 803.8—[Reserved]

Subpart 803.11 Preventing Personal Conflicts of Interest for Contractor
Employees Performing Acquisition Functions

803.1103 Procedures.

Subpart 803.70—[Reserved]

AUTHORITY: 40 U.S.C. 121(c); 41 U.S.C. 1121(c)(3); 41 U.S.C. 1702; and 48 CFR 1.301-1.304.
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PART 803—IMPROPER BUSINESS PRACTICES AND PERSONAL CONFLICTS
OF INTEREST

Subpart 803.1—[Reserved]

Subpart 803.2—Contractor Gratuities to Government Personnel
(Revised 5/16/2018)

803.203 Reporting suspected violations of the Gratuities clause.

(a) Any VA employee must report a suspected violation of the Gratuities
clause to the contracting officer or a higher level VA official.

(b) The report must identify the contractor and the personnel involved, provide
a summary of the pertinent evidence and circumstances that indicate a violation,
and include any other available supporting documentation.

(c) The contracting officer or higher level official must supplement the file with
appropriate information and promptly forward the report to the DSPE with copies to
the VA Office of the Inspector General and the Assistant Secretary for
Management.

803.204 Treatment of violations.

In providing the notice and hearing required by FAR 3.204, the following
applies—

(a) The SDO shall determine whether or not a violation of the Gratuities
clause, 52.203-3 has occurred and what action will be taken under FAR 3.204(c).

(c) When the SDO determines that a violation has occurred and that
debarment is being considered, he or she shall follow procedures at 809.406-3.

Subpart 803.3—[Reserved]

Subpart 803.4—[Reserved]

Subpart 803.5—Other Improper Business Practices
(Revised 5/16/2018)

803.570 Commercial advertising.

803.570-1 Policy.

VA policy prohibits contractors from making references in its commercial
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advertising to VA contracts in a manner that states or implies the Government
approves or endorses the product or service or considers it superior to other
products or services. The intent of this policy is to preclude the appearance of
bias toward any product or service.

803.570-2 Contract clause.

The contracting officer shall insert the clause at 852.203-70, Commercial
advertising, in solicitations and contracts expected to equal or exceed the micro-
purchase threshold.

Subpart 803.6—[Reserved]
Subpart 803.7—[Reserved]

Subpart 803.8—[Reserved]

Subpart 803.11—Preventing Personal Conflicts of Interest for Contractor
Employees Performing Acquisition Functions
(Added 5/16/2018)

803.1103 Procedures.

(a) By use of the contract clause at 52.203-16, Preventing Personal Conflicts
of Interest, the contracting officer shall require each contractor whose employees
perform acquisition functions closely associated with inherently governmental
functions to obtain from each covered employee a signed non-disclosure
agreement to prohibit disclosure of non-public information accessed through
performance of a Government contract. See FAR 3.1103(a)(2)(iii).

[Deviation per Class Deviation from VAAR parts 803, 819, 827, 847, and 849
Regarding Certified Mail Receipt Requested and Mail Requirements, dated
September 28, 2020, provides an exception to certified mail receipt requested and
mail requirements. This deviation expires once incorporated into the VAAR or is
otherwise rescinded.]

Subpart 803.7—Voiding and Rescinding Contracts
803.705 Procedures.
(c) Decision-making process.

(1) The notice shall be sent by certified mail, return receipt requested, or by
any other method that provides evidence of receipt.
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(e) Final agency decision. The notice of the decision shall be sent promptly by
certified mail, return receipt requested, or by any other method that provides
evidence of receipt.
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SUBCHAPTER A—GENERAL
PART 804—ADMINISTRATIVE AND INFORMATION MATTERS
(Revised 2/24/2023)
Subpart 804.1—[Reserved]
Subpart 804.13—Personal Identity Verification
Sec.

804.1303 Contract clause.

Subpart 804.19—Basic Safeguarding of Covered Contractor
Information Systems

804.1900-70 Scope of subpart.

804.1902 Applicability.
804.1970 Information security policy—contractor general responsibilities.
804.1903 Contract Clause.

AUTHORITY: 38 U.S.C. 5723-5724, 5725(a)—(c); 40 U.S.C. 121(c); 41 U.S.C. 1702; and 48 CFR
1.301 through 1.304.
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Subpart 804.1—Reserved
Subpart 804.13—Personal Identity Verification
804.1303 Contract clause.

The contracting officer shall insert the clause at 852.204-70, Personal Identity
Verification of Contractor Personnel, in solicitations and contracts that require
contractor employees to have routine access to a VA facility or to VA information
systems. This clause is used in conjunction with FAR clause 52.204-9, Personal
Identity Verification of Contractor Personnel.

Subpart 804.19—Basic Safeguarding of Covered Contractor Information
Systems

804.1900-70 Scope of subpart.

This subpart prescribes policies and procedures for information security and
protection of VA information, information systems, and VA sensitive information,
including sensitive personal information.

804.1902 Applicability.

This subpart applies to all VA acquisitions, including acquisitions of
commercial products or commercial services other than commercially available off-
the-shelf items, when a contractor's information system may contain VA
information.

804.1970 Information security policy—contractor general responsibilities.

Contractors, subcontractors, business associates, and their employees who
are users of VA information or information systems, or have access to VA
information and VA sensitive information shall—

(a) Comply with all VA information security and privacy program policies,
procedures, practices, and related contract requirements, specifications, and
clauses, this includes complying with VA privacy and confidentiality laws and
implementing VA and Veterans Health Administration (VHA) regulations (see 38
U.S.C. 5701, 5705, 5721-5728, and 7332; 38 CFR 1.460 through 1.496, 1.500
through 1.527, and 17.500 through 17.511), the Health Insurance Portability and
Accountability Act of 1996 (HIPAA) (Pub. L. 104-191), and the Privacy Act of 1974
(as amended) (5 U.S.C. 522a);

(b) Complete VA security awareness training on an annual basis;
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(c) Complete VHA's Privacy and HIPAA Training on an annual basis when
access to protected health information (PHI) is required;

(d) Report all actual or suspected security/privacy incidents and report the
information to the contracting officer and contracting officer's representative
(COR), as identified in the contract or as directed in the contract, within one hour
of discovery or suspicion;

(e) Comply with VA policy as it relates to personnel security and suitability
program requirements for background screening of both employees and non-
employees who have access to VA information systems and data;

(f) Comply with directions that may be issued by the contracting officer or
COR, or from the VA Assistant Secretary for Information and Technology or a
designated representative through the contracting officer or COR, directing specific
activities when a security/privacy incident occurs;

(g) Sign an acknowledgment that they have read, understand, and agree to
abide by the VA Information Security Rules of Behavior (VA National Rules of
Behavior) as required by 38 U.S.C. 5723, FAR 39.105, and the clause at 852.204-
71, Information and Information Systems Security, on an annual basis. The VA
Information Security Rules of Behavior describe the responsibilities and expected
behavior of contractors, subcontractors, business associates, and their employees
who are users of VA information or information systems, information assets and
resources, or have access to VA information;

(h) Maintain records and compliance reports regarding HIPAA Security and
Privacy Rules (see 45 CFR part 160) compliance in order to provide such
information to VA upon request to ascertain whether the business associate is
complying with all applicable provisions under both rules' regulatory requirements;
and

(i) Flow down requirements in all subcontracts and Business Associate
Agreements (BAAs), at any level, as provided in the clause at 852.204-71,
Information and Information Systems Security.

804.1903 Contract clause.

When the clause at FAR 52.204-21, Basic Safeguarding of Covered
Contractor Information Systems is required to be included in accordance with FAR
4.1903, the contracting officer shall insert the clause at 852.204-71, Information
and Information Systems Security.

January 2008 Edition 804-4


https://www.govinfo.gov/link/uscode/38/5723
https://www.acquisition.gov/far/39.105
https://www.va.gov/oal/library/vaar/vaar852.asp#85220471
https://www.va.gov/oal/library/vaar/vaar852.asp#85220471
https://www.ecfr.gov/current/title-45/part-160
https://www.va.gov/oal/library/vaar/vaar852.asp#85220471
https://www.acquisition.gov/far/52.204-21
https://www.va.gov/oal/library/vaar/vaar852.asp#85220471

DEPARTMENT OF VETERANS AFFAIRS ACQUISITION REGULATION

Part 805

SUBCHAPTER B—ACQUISITION PLANNING

PART 805—[RESERVED]
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SUBCHAPTER B—ACQUISITION PLANNING

PART 806—COMPETITION REQUIREMENTS

Sec.
806.004-70 Definition.
Subpart 806.1—Full and Open Competition
806.102 Use of competitive procedures.
Subpart 806.2—Full and Open Competition After Exclusion of Sources
806.203 Set-asides for small business concerns.
806.270 Set-asides for certified Veteran-owned small businesses.

Subpart 806.3—Other Than Full and Open Competition

806.302 Circumstances permitting other than full and open competition.

806.302-5 Authorized or required by statute.

806.302-570 Noncompetitive procedures for certified Veteran-owned small
businesses.

806.302-571 Authorized or required by statute—VA unique authorities.
Subpart 806.5—Advocates for Competition

806.501 Requirement.

Authority: 40 U.S.C. 121(c); 41 U.S.C. 1121(c)(3); 41 U.S.C. 1303; 41 U.S.C. 1702; 41

U.S.C. 3304; and 48 CFR 1.301 through 1.304.
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PART 806—COMPETITION REQUIREMENTS
(Revised 2/16/2023)

806.004-70 Definition.
As used in this part—
Health-care resources has the same definition as that provided in 873.102.
Subpart 806.1—Full and Open Competition
806.102 Use of competitive procedures.

(d)(3) Awards made using General Services Administration (GSA) or Department
of Veterans Affairs (VA) Federal Supply Schedules (FSS) are considered competitive
when awarded in accordance with the procedures specified in FAR part 8 and this part.

Subpart 806.2—Full and Open Competition After Exclusion of Sources
806.203 Set-asides for small business concerns.
(c) Subparts 819.5 and 819.70 prescribe the policies and procedures that shall be

followed with respect to set-asides for small business and Veteran-owned small
business concerns.

Deviation per Class Deviation from VAAR parts 802, 806, 808, 810, 813, 819, 852, and
873, dated February 16, 2023, to implement the expansion of the certification
requirement across all Federal agencies for Service-Disabled Veteran-Owned Small
Businesses (SDVOSBs), and the transfer of the certification authority for both SDVOSBs
and Veteran-Owned Small Businesses (VOSBs) from the VA to the Small Business
Administration (SBA), effective January 1, 2023. The class deviation updates various
VAAR parts to implement the new policy regarding the SBA Veteran Small Business
Certification Program, the relevant SBA certification database, and removing the VA VIP
database title and web address, and other pertinent information.

806.270 Set-asides for certified Veteran-owned small businesses. (DEVIATION)

(a) To fulfill the statutory requirements relating to Public Law 109-461, the
Veterans Benefits, Health Care and Information Technology Act of 2006 (38 U.S.C.
8127-8128), contracting officers shall set aside solicitations in accordance with subpart
819.70 and the VA Rule of Two for certified service-disabled Veteran-owned small
businesses (SDVOSBs) or certified Veteran-owned small businesses (VOSBSs) (see
819.7005, 819.7006, and 819.7007). (38 U.S.C. 8127-8128)

(b) The requirement in this section to set aside procurements for certified
SDVOSBs and certified VOSBs applies to all types of contracts, including orders placed
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under GSA’s Federal Supply Schedules (FSS) and indefinite-delivery contracts. (38
U.S.C. 8127-8128)

Subpart 806.3—Other Than Full and Open Competition
806.302 Circumstances permitting other than full and open competition.
806.302-5 Authorized or required by statute.

Deviation per Class Deviation from VAAR parts 802, 806, 808, 810, 813, 819, 852, and
873, dated February 16, 2023, to implement the expansion of the certification
requirement across all Federal agencies for Service-Disabled Veteran-Owned Small
Businesses (SDVOSBs), and the transfer of the certification authority for both SDVOSBs
and Veteran-Owned Small Businesses (VOSBs) from the VA to the Small Business
Administration (SBA), effective January 1, 2023. The class deviation updates various
VAAR parts to implement the new policy regarding the SBA Veteran Small Business
Certification Program, the relevant SBA certification database, and removing the VA VIP
database title and web address, and other pertinent information.

806.302-570 Noncompetitive procedures for certified Veteran-owned small
businesses. (DEVIATION)

(a) Sole source awards made to a certified SDVOSB or certified VOSB. Full
and open competition need not be provided for when awarding a sole source contract
under paragraph (b) or (c) of this section, to a certified SDVOSB or certified VOSB in
accordance with 819.7008 or 819.7009, respectively, as authorized. Contracts awarded
using the authority in this paragraph (a) shall be supported by the applicable justification
and approval requirements of FAR 6.302-5(c)(2)(ii), 6.303, and 6.304.

(b) Sole source awards below the simplified acquisition threshold. (Citation: 41
U.S.C. 3304(a)(5), as authorized by 38 U.S.C. 8127(b)). A contracting officer may award
a contract under the authority in this paragraph (b) to a certified SDVOSB or certified
VOSB if no SDVOSBs can fulfill the need, for an amount less than the simplified
acquisition threshold, using procedures other than full and open competition. (38 U.S.C.
8127)

(c) Sole source awards above the simplified acquisition threshold. (Citation: 41
U.S.C. 3304(a)(5), as authorized by 38 U.S.C. 8127(c)). A contracting officer may award
a contract to a certified SDVOSB or certified VOSB if no SDVOSB can satisfy the need,
using procedures other than full and open competition when—

(1) Such concern is determined to be a responsible source with respect to
performance of such contract opportunity;

(2) The anticipated award price of the contract (including options) will exceed
the simplified acquisition threshold, but will not exceed $5 million; and
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(3) Contract award can be made at a fair and reasonable price that offers best
value to the United States. (38 U.S.C. 8127)

806.302-571 Authorized or required by statute—VA unique authorities.

(a) Authority. (1) Citation: 41 U.S.C. 3304(a)(5). Contracting officers shall also cite
the specific authorities in paragraph (b) of this section for the statutes related to the
products and services procured.

(2) Full and open competition need not be provided for when a statute
expressly authorizes or requires that the acquisition be made through another agency or
from a specified source.

(b) Application. The following products and services are authorized to be acquired
from a specified source:

(1) Prosthetic appliances and services. Contracting activities may procure
prosthetic appliances and necessary services required in the fitting, supplying, and
training and use of prosthetic appliances by purchase, manufacture, contract, or in such
other manner as determined to be proper, without regard to any other provision of law.
(38 U.S.C. 8123)

(2) Commercial health-care resources, the use of medical equipment or space,
or research, and acquired from an institution affiliated with the Department of Veterans
Affairs. Contracting activities may procure health care resources, including resources
from medical practice groups and other approved entities associated with affiliated
institutions, blood banks, organ banks, or research centers from an institution affiliated
with VA in accordance with 38 U.S.C. 7302. Acquisition of resources from medical
practice groups and other entities shall be approved when determined by the contracting
activity to be legally associated with affiliated institutions in accordance with 38 U.S.C.
7302. The justification and approval requirements of FAR 6.303 and paragraph (c) of this
section do not apply. (38 U.S.C. 8153(a)(3)(A))

(3) Commercial health-care resources, the use of medical equipment or space,
and is not to be acquired from an entity described in paragraph (b)(2) of this section.
Contracting activities may procure health care resources from a non-affiliated institution
in accordance with the simplified procedures prescribed in part 873. The justification and
approval requirements of FAR 6.303 shall apply. (38 U.S.C. 8153(a)(3)(B))

(4) Commercial health-care resources, the use of medical equipment or space,
when not acquired from an affiliated institution described in paragraph (b)(2) of this
section and to be conducted on a sole source basis. The authority in this paragraph
(b)(4) applies if not acquired from an affiliated institution in accordance with part 873.
The justification and approval requirements of FAR 6.303 shall apply. (38 U.S.C.
8153(a)(3)(C)-(D))

(c) Written justifications and approvals. Contracts awarded using an authority in
this section, with the exception of acquisitions authorized under paragraph (b)(2) of this
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section, shall be supported by the written justifications and approvals described in FAR
6.303 and 6.304.

(d) Citation of specific authorities. When a contracting officer enters into a contract
without providing full and open competition for any of the following items or services, the
contracting officer must cite 41 U.S.C. 3304(a)(5) and the following authorities that apply,
in the written justifications and approvals as required by FAR 6.303 and 6.304:

(1) Contracts for scarce medical specialist services. (Citation: 41 U.S.C.
3304(a)(5), as authorized by 38 U.S.C. 7409.) Contracting officers may enter into
contracts with:

(i) Schools and colleges of medicine, osteopathy, dentistry, podiatry,
optometry, and nursing;

(i) Clinics; and

(iii) Any other group or individual capable of furnishing such scarce medical
specialist services at VA facilities, to include the services of physicians, dentists,
podiatrists, optometrists, chiropractors, nurses, physician assistants, expanded-function
dental auxiliaries, technicians, and other medical support personnel. (38 U.S.C. 7409)

(2) Contracts or agreements to purchase or sell merchandise, equipment,
fixtures, supplies and services for the operation of the Veterans Canteen Service.
(Citation: 41 U.S.C. 3304(a)(5), as authorized by 38 U.S.C. 7802(f).) Contracts or
agreements may be entered into without regard to 41 U.S.C. 6101(b) through (d).

(3) Contracts or leases for the operation of parking facilities established under
authority of 38 U.S.C. 8109(b). (Citation: 41 U.S.C. 3304(a)(5), as authorized by 38
U.S.C. 8109(f).) Contracts or leases may be entered into provided that the
establishment, operation, and maintenance of such facilities have been authorized by the
Secretary or designee.

(4) Contracts for laundry and other common services, such as the purchase of
steam, negotiated with non-profit, tax-exempt educational, medical, or community
institutions. (Citation: 41 U.S.C. 3304(a)(5), as authorized by 38 U.S.C. 8122(c).)
Contracts may be entered into when specifically approved by the Secretary or designee
and when such services are not reasonably available from private commercial sources.

(5) Contracts or agreements with private or public agencies or persons for
translator services. (Citation: 41 U.S.C. 3304(a)(5), as authorized by 38 U.S.C. 513.)

Subpart 806.5—Advocates for Competition
806.501 Requirement.

The Associate Executive Director, Office of Procurement Policy, Systems and
Oversight (AED, PPSO) is designated as the VA Advocate for Competition for the
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agency. The AED, PPSO may further delegate the authority in this section to appoint an
alternate agency advocate for competition and shall designate procuring activity
advocates for competition in accordance with FAR 6.501. A complete list of VA procuring
activity advocates for competition can be found at
https://www.va.gov/oal/business/pps/competition-advocates.asp.
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SUBCHAPTER B—ACQUISITION PLANNING

PART 807—[RESERVED]
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SUBCHAPTER B—COMPETITION AND ACQUISITION PLANNING

PART 808—REQUIRED SOURCES OF SUPPLIES AND SERVICES

Sec.

808.000 Scope of part.

808.001 General.

808.001-70 Definitions.

808.002 Priorities for use of mandatory Government sources.
808.004 Use of other sources.

808.004-70 Use of other priority sources.

Subpart 808.4—Federal Supply Schedules

808.402 General.

808.404 Use of Federal Supply Schedules.

808.404-70 Use of Federal Supply Schedules—the Veterans First
Contracting Program.

808.405 Ordering procedures for Federal Supply Schedules.

808.405-70 Set-aside procedures for VA and GSA Federal Supply
Schedules.

808.405-570 Small business set-asides and preferences—Veterans First
Contracting Program clauses.

808.470 Ordering Officers.

Subpart 808.6—Acquisition from Federal Prison Industries, Inc.
808.603 Purchase priorities.

Subpart 808.8—[Reserved]

Authority: 38 U.S.C. 8127-8128; 40 U.S.C. 121(c); 41 U.S.C. 1121(c)(3); 41 U.S.C. 1702; and 48
CFR 1.301 through 1.304.

January 2008 Edition 808-1



DEPARTMENT OF VETERANS AFFAIRS ACQUISITION REGULATION

Part 808—Required Sources of Supplies and Services

This page intentionally left blank.

January 2008 Edition 808-2



DEPARTMENT OF VETERANS AFFAIRS ACQUISITION REGULATION

Part 808—Required Sources of Supplies and Services

PART 808—REQUIRED SOURCES OF SUPPLIES AND SERVICES
(Revised 2/16/23)

808.000 Scope of part.

This part deals with prioritizing sources of supplies and services for use by the
Government based on unique VA statutory programs, as well as requirements when
using the General Services Administration (GSA) Federal Supply Schedules
program including the GSA delegated VA Federal Supply Schedule program.

808.001 General.
808.001-70 Definitions.
As used in this part—

Veterans Affairs (VA) Federal Supply Schedule (FSS) or “VA FSS” means FSS
contracts awarded by the VA National Acquisition Center, under authority delegated
by the General Services Administration (GSA) per FAR 8.402(a). VA FSS contracts
include medical, dental, pharmacy and veterinary equipment and supplies in
Federal Supply Classification (FSC) Group 65, instruments and laboratory
equipment in FSC Group 66 and health care services in FSC Group 621.

Deviation per Class Deviation from VAAR parts 802, 806, 808, 810, 813, 819, 852,
and 873, dated February 16, 2023, to implement the expansion of the certification
requirement across all Federal agencies for Service-Disabled Veteran-Owned Small
Businesses (SDVOSBs), and the transfer of the certification authority for both
SDVOSBs and Veteran-Owned Small Businesses (VOSBs) from the VA to the
Small Business Administration (SBA), effective January 1, 2023. The class deviation
updates various VAAR parts to implement the new policy regarding the SBA
Veteran Small Business Certification Program, the relevant SBA certification
database, and removing the VA VIP database title and web address, and other
pertinent information.

808.002 Priorities for use of mandatory Government sources. (DEVIATION)

(a) Priorities. Contracting activities shall satisfy requirements for supplies and
services from or through the mandatory sources listed in paragraphs (a)(1) and (2)
of this section in descending order of priority:

(1) Supplies. (i) VA inventories including the VA supply stock program (41
CFR 101-26.704) and VA excess.

(i) Excess from other agencies (see FAR subpart 8.1).
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(iii) Federal Prison Industries, Inc. (see 808.603). Prior to considering
award of a contract to Federal Prison Industries, Inc., contracting officers shall apply
the VA Rule of Two (see 802.101) to determine whether a requirement should be
awarded to veteran-owned small businesses under the authority of 38 U.S.C. 8127-
28, by using the preferences and priorities in subpart 819.70. If an award is not
made to a certified service-disabled veteran-owned small business
(SDVOSB)/certified veteran-owned small business (VOSB) listed in the SBA
certification database as provided in subpart 819.70, FPI remains a mandatory
source in accordance with FAR 8.002.

(iv) Supplies that are on the Procurement List maintained by the
Committee for Purchase From People Who Are Blind or Severely Disabled, through
the AbilityOne Program (FAR subpart 8.7). Supplies that are on the Procurement
List but which do not meet the definition of a covered product in paragraph
(a)(1)(iv)(A) of this section are only required to be procured from a mandatory
source in accordance with FAR 8.002 if an award is not made to a certified
SDVOSB/certified VOSB listed in the SBA certification database after following the
procedures set forth in subpart 819.70.

(A) Definition. As used in this paragraph (a)(1)(iv), covered product
means a product that—

(7) Is included on the Procurement List as authorized under 41
U.S.C. 8503(a) (see FAR 8.703) and was included on the Procurement List on or
before December 22, 2006; or

(2) Meets the following criteria—

(/) Is a replacement for a product under this paragraph

(@)(1)(iv);

(if) 1s essentially the same and meeting the same
requirement as the product being replaced; and

(ifi) The contracting officer determines the product meets the
quality standards and delivery schedule requirements of VA.

(B) Policy. Except as provided in paragraphs (a)(1)(iv)(C) and (D) of
this section, contracting officers shall procure covered products that are on the
Procurement List through the AbilityOne Program as set forth in FAR subpart 8.7.
Contracting officers shall not procure products that are on the Procurement List, but
which do not meet the definition of a covered product using the procedures set forth
in FAR subpart 8.7, unless award cannot be made to a certified SDVOSB/VOSB
listed in the SBA certification database pursuant to the procedures set forth in subpart
819.70.
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(C) Exception for certain contracts awarded in accordance with
the Veterans First Contracting Program in subpart 819.70. If a contract for a
covered product awarded under the authority of 38 U.S.C. 8127(d)(1) to an eligible
SDVOSB or VOSB was in effect as of August 7, 2020, the requirement shall
continue as an SDVOSB/VOSB set-aside in accordance with 819.7006 and
819.7007.

(D) Termination or expiration of excepted contracts. When a
contract previously awarded as set forth in paragraph (a)(1)(iv)(C) of this section is
terminated or expires, contracting officers shall procure such covered product
through the AbilityOne Program as a priority mandatory Government source (see
paragraph (a)(1)(iv)(B) of this section), provided the head of the contracting activity
or designee determines there is no reasonable expectation that—

(7) Two or more certified SDVOSBs/VOSBs will submit offers;
and

(2) Award can be made at a fair and reasonable price that
offers best value to the United States.

(v) Wholesale supply sources, such as stock programs of the General
Services Administration (GSA) (see 41 CFR 101-26.3), the Defense Logistics
Agency (see 41 CFR 101-26.6), the Department of Veterans Affairs (see 41 CFR
101-26.704), and military inventory control points.

(2) Services. Services that are on the Procurement List maintained by the
Committee for Purchase From People Who Are Blind or Severely Disabled, through
the AbilityOne Program (FAR subpart 8.7). For services that are on the
Procurement List, but which do not meet the definition of a covered service in
paragraph (a)(2)(i) of this section are only required to be procured from a mandatory
source in accordance with FAR 8.002 if an award is not made to a certified
SDVOSB/VOSB listed in the SBA certification database after following the
procedures set forth in subpart 819.70.

(i) Definition. As used in this paragraph (a)(2)—
Covered service means a service that—

(7) Is included on the Procurement List as authorized under 41
U.S.C. 8503(a) (see FAR 8.703) and was included on the Procurement List on or
before December 22, 2006; or

(2) Meets the following criteria—

(/) Is a replacement for a service under this paragraph (a)(2);
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(if) 1s essentially the same and meeting the same requirement as
the service being replaced; and

(7ifi) The contracting officer determines the service meets the
quality standards and delivery schedule requirements of VA.

(i) Policy. Except as provided in paragraphs (a)(2)(iii) and (iv) of this
section, contracting officers shall procure covered services that are on the
Procurement List through the AbilityOne Program as set forth in FAR subpart 8.7.
Contracting officers shall not procure services that are on the Procurement List, but
which do not meet the definition of a covered service using the procedures set forth
in FAR subpart 8.7, unless award cannot be made to a certified SDVOSB/VOSB
listed in the SBA certification database pursuant to the procedures set forth in
subpart 819.70.

(iii) Exception for certain contracts awarded in accordance with the
Veterans First Contracting Program in subpart 819.70. If a contract for a covered
service awarded under the authority of 38 U.S.C. 8127(d)(1) to an eligible SDVOSB
or VOSB listed in the SBA certification database was in effect as of August 7, 2020,
the requirement shall continue as an SDVOSB/VOSB set-aside in accordance with
819.7006 and 819.7007.

(iv) Termination or expiration of certain excepted contracts. When a
contract previously awarded as set forth in paragraph (a)(2)(iii) of this section is
terminated or expires, contracting officers shall procure such covered service
through the AbilityOne Program as a priority mandatory Government source (see
paragraph (a)(2)(ii) of this section), provided the head of the contracting activity or
designee determines there is no reasonable expectation that—

(A) Two or more certified SDVOSBs/VOSBs will submit offers; and

(B) Award can be made at a fair and reasonable price that offers
best value to the United States.

(b) Unusual and compelling urgency. The contracting officer may use a source
other than those listed in paragraph (a) of this section when the need for supplies or
services is of an unusual and compelling urgency (see FAR 6.302-2, 8.405-6, and
13.106-1 and part 806 for justification requirements).

808.004 Use of other sources.

808.004-70 Use of other priority sources. (DEVIATION)

(a) Veterans contracting priority. In order to fulfill the requirements of 38 U.S.C.
8127-8128 (see subpart 819.70), contracting officers shall award contracts (see
FAR 2.101 for the definition of contracts), as well as Blanket Purchase Agreements
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(BPAs), and orders against VA and GSA Federal Supply Schedules (FSS),
providing priority in the awarding of such contracts to certified SDVOSBs first, then
certified VOSBsS, listed in the SBA certification database.

(b) Strategic sourcing priorities and application of the VA Rule of Two. To
provide medical supplies in Federal Supply Classification (FSC) groups 65 and 66
efficiently and effectively the VA, through previous reform initiatives, has
implemented key strategic sourcing contract vehicles (e.g., prime-vendor, national
contracts, VA FSS). If these strategic sourcing contracts were subject to the VA
Rule of Two (see 802.101), they may be determined mandatory by the head of the
contracting activity. Contracting officers shall consider these priority contract
vehicles before using other existing contract vehicles.

Subpart 808.4—Federal Supply Schedules
808.402 General.

(a) GSA has delegated authority to the VA to procure medical equipment,
supplies, services and pharmaceuticals under the VA Federal Supply Schedule
(FSS) program. The VA FSS program includes medical supplies in Federal Supply
Classification (FSC) Groups 65 and 66 and services in FSC 621 for Professional
and Allied Healthcare Staffing Services and Medical Laboratory Testing and
Analysis Services.

808.404 Use of Federal Supply Schedules.

808.404-70 Use of Federal Supply Schedules—the Veterans First Contracting
Program.

(a) The Veterans First Contracting Program, implemented in subpart 819.70
pursuant to 38 U.S.C. 8127-8128, applies to BPAs, and orders under FAR subpart
8.4 and has precedence over other small business programs.

(b) Contracting officers, when establishing a BPA or placing an order against
the FSS, shall ensure that priorities for veteran-owned small businesses are
implemented within the VA hierarchy of small business program preferences in
subpart 819.70. Specifically, the contracting officer will consider preferences for
verified SDVOSBEs first, then preferences for verified VOSBs. These priorities will be
followed by preferences for other small businesses in accordance with 819.7005.

(c) If unable to satisfy requirements for supplies and services from the
mandatory sources in 808.002 and 808.004-70, contracting officers may consider
commercial sources in the open market (see FAR 8.004(b)) if an open market
acquisition is most appropriate (see FAR 8.004) and a VA Rule of Two (see
802.101) determination is made (see subpart 819.70).
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(d) When the servicing agency will award contracts under an interagency
agreement on behalf of the VA, the contracting officer shall ensure the interagency
acquisition complies with FAR subpart 17.5 and subpart 817.5 and includes terms
requiring compliance with the VA Rule of Two (see 817.501).

808.405 Ordering procedures for Federal Supply Schedules.

808.405-70 Set-aside procedures for VA and GSA Federal Supply Schedules.
(DEVIATION)

(a) When market research supports set-asides. Pursuant to 38 U.S.C. 8127,
contracting activities shall set-aside BPAs and orders for certified SDVOSBs or
VOSBs listed in the SBA certification database when, based on research, the
contracting officer has a reasonable expectation that two or more certified small
business concerns owned and controlled by Veterans or owned and controlled by
Veterans with service-connected disabilities will submit offers and that award can be
made at a fair and reasonable price that offers best value to the United States.
When the VA Rule of Two (see 802.101) is met:

(1) The set-aside requirements as provided in 819.7006 and 819.7007 are
mandatory.

(2) The requirements in FAR 8.405-1, 8.405-2, and 8.405-3 apply, except
only quotes received from certified and eligible SDVOSBs or VOSBs will be
considered.

(3) The eligibility requirements of 819.7003, 819.7006, and 819.7007 apply,
including the requirement for offerors to be listed in the SBA certification database
at the time they submit offers/quotes as well as at the time awards are made.

(4) The contracting officer shall notify potential offerors of the unique VA
verification requirements by including in the solicitation the applicable set-aside
clause prescribed at 819.7011.

(b) When market research does not support set-asides. Pursuant to 38 U.S.C.
8128 and to the extent that market research does not support an SDVOSB or VOSB
set-aside in either FSS or the open market, the contracting activity shall give priority
in the award of orders placed under this part to certified SDVOSBs/VOSBs listed in
the SBA certification database through the use of evaluation preferences giving
priority to certified SDVOSBs first, then to a lesser extent VOSBSs, and finally to any
firm that proposes to use SDVOSBs/VOSBs as subcontractors. Contracting officers
must use the clause prescribed in 808.405-570(b).

(c) SDVOSB/VOSB eligibility requirements. The SDVOSB and VOSB eligibility
requirements in 819.7003 apply, including being a currently certified SDVOSB or
listed in the SBA certification database status at the time of submission of
offer/quote and at the time of award. The offeror must also represent that it meets
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the small business size standard for the assigned North American Industry
Classification System (NAICS) code as well as other small business requirements
(including completing the applicable subcontracting limitations certificate of
compliance found in 852.219-75 or 852.219-76).

808.405-570 Small business set-asides and preferences—Veterans First
Contracting Program clauses.

(a) When setting aside an order pursuant to 808.405-70(a), the applicable
clause prescribed in 819.7011 for SDVOSB/VOSB set-asides shall be used.

(b) When an SDVOSB/VOSB set-aside is not feasible, the ordering activity
shall use the clause at 852.208-70, Service-Disabled Veteran-Owned and Veteran-
Owned Small Business Evaluation Factors—Orders or BPAs, for task orders,
delivery orders, or BPAs using evaluation factors other than price alone.

(c) The ordering activity shall insert the clause at 852.208-71, Service-Disabled
Veteran-Owned and Veteran-Owned Small Business Evaluation Factor
Commitments—Orders or BPAs, in request for quotes and resulting orders that
include clause 852.208-70, Service-Disabled Veteran-Owned and Veteran-Owned
Small Business Evaluation Factors—Orders or BPAs.

808.470 Ordering Officers.

In accordance with 801.601, when authorized, ordering officers may place
orders for supplies and services against agreements or task or delivery orders
established by a contracting officer against Federal Supply Schedules within the
ordering limits identified in the contract or agreement or the specific ordering guide
when funding is available. Ordering officers shall only place orders against the order
or agreement if it is awarded to a single awardee. The contracting officer that
awarded the Blanket Purchase Agreements (BPA) or order will provide the
contractor a list of authorized ordering officers. Any modifications to the agreement
or order must be performed by a contracting officer.

Subpart 808.6—Acquisition from Federal Prison Industries, Inc.
808.603 Purchase priorities.

A waiver from Federal Prison Industries is not needed when comparable
supplies and services are procured in accordance with subpart 819.70.

Subpart 808.8 [Reserved]

January 2008 Edition 808-9


https://www.va.gov/oal/library/vaar/vaar852.asp#85221975
https://www.va.gov/oal/library/vaar/vaar852.asp#85221976
https://www.va.gov/oal/library/vaar/vaar808.asp#80840570
https://www.va.gov/oal/library/vaar/vaar819.asp#8197011
https://www.va.gov/oal/library/vaar/vaar852.asp#85220870
https://www.va.gov/oal/library/vaar/vaar852.asp#85220871
https://www.va.gov/oal/library/vaar/vaar852.asp#85220870
https://www.va.gov/oal/library/vaar/vaar801.asp#801601
https://www.va.gov/oal/library/vaar/vaar819.asp#81970

DEPARTMENT OF VETERANS AFFAIRS ACQUISITION REGULATION

Part 808—Required Sources of Supplies and Services

This page intentionally left blank.

January 2008 Edition 808-10



DEPARTMENT OF VETERANS AFFAIRS ACQUISITION REGULATION

Part 809—Contractor Qualifications

SUBCHAPTER B—ACQUISITION PLANNING

PART 809—CONTRACTOR QUALIFICATIONS

Subpart 809.1—Responsible Prospective Contractors

Sec.
809.106 Pre-award surveys.
809.106-1 Conditions for pre-award surveys.
Subpart 809.2—[Reserved]
Subpart 809.4—Debarment, Suspension, and Ineligibility
809.400 Scope of subpart.
809.402 Policy.
809.403 Definitions.
809.405 Effect of listing.
809.405-1 Continuation of current contracts.
809.405-2 Restrictions on subcontracting.
809.406 Debarment.
809.406-1 General.
809.406-2 Causes for debarment.
809.406-270 Additional causes for debarment.
809.406-3 Procedures.
809.406-4 Period of debarment.
809.407 Suspension.
809.407-1 General.
809.407-3 Procedures
809.470 Fact-finding procedures.
Subpart 809.5—Organizational and Consultant Conflicts of Interest
809.507 Solicitation provisions and contract clause.
809.507-1 Solicitation provisions.

Authority: 38 U.S.C. 8127 and 8128; 40 U.S.C. 121(c); 41 U.S.C. 1702; and 48 CFR 1.301-1.304.

January 2008 Edition



DEPARTMENT OF VETERANS AFFAIRS ACQUISITION REGULATION

Part 809—Contractor Qualifications

This page intentionally left blank.

January 2008 Edition 809-2



DEPARTMENT OF VETERANS AFFAIRS ACQUISITION REGULATION

Part 809—Contractor Qualifications
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Subpart 809.1—Responsible Prospective Contractors
809.106 Pre-award surveys.
809.106-1 Conditions for pre-award surveys.

(a) Except as provided in paragraphs (b) through (e) of this section, a committee
under the direction of the contracting officer and composed of representatives of the
medical service or using service chiefs or designees appointed by the facility or VISN
director will conduct a pre-award on-site evaluation of the plant, personnel, equipment
and processes of the prospective contractor for contracts covering the products and
services of the following:

(1) Bakeries.

(2) Dairies.

(3) Ice cream plants.

(4) Laundry and dry cleaning activities.

(b) Before any inspection, the contracting officer will determine whether another VA
facility or another Federal agency has recently inspected and approved the plant.

(1) The contracting officer will accept an approved inspection report of another
VA facility.

(2) If another Federal agency made a plant inspection not more than 6 months
before the proposed VA contract period, the contracting officer may accept an approved
inspection report of that other Federal agency as satisfactory evidence that the facilities
of the bidder meet the bid requirements.

(c) VA will not conduct a pre-award on-site evaluation of a dairy plant when VA
receives an acceptable bid from a supplier of dairy products designated as No.1 in the
Federal Specifications if the following conditions are met:

(1) The supplier has received a pasteurized milk rating of 90 percent or more
for the type of product being supplied, on the basis of the U.S. Public Health Service
milk ordinance and code.
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(2) The rating is current (not over 2 years old) and has been determined by a
certified State milk sanitation rating officer in the State of origin or by the Public Health
Service. The contractor must maintain the rating of 90 percent or more during the period
of the contract.

(3) The solicitation specifications must include the requirements in paragraphs
(c)(1) and (2) of this section.

(d) A dairy plant that does not meet paragraph (c) of this section may offer only
dairy products designated as No. 2 in the Federal Specifications. VA will make an award
to such a firm only after it completes a pre-award on-site evaluation conducted under
paragraph (a) of this section.

(e) Before it makes an open market purchase of fresh bakery products (such as
pies, cakes, and cookies), VA will inspect and evaluate the plant where these products
are produced or prepared under paragraph (a) of this section. VA will make an on-site
evaluation at least annually and record the results on VA Form 10-2079, Inspection
Report of Bakery.

Subpart 809.2—[Reserved]
Subpart 809.4—Debarment, Suspension, and Ineligibility
809.400 Scope of subpart.

This subpart implements FAR subpart 9.4 and prescribes VA’s procedures and
related actions for the suspension and debarment of contractors.

809.402 Policy.

(b) Statutory debarments pursuant to the authority of 38 U.S.C. 8127(qg),
Enforcement Penalties for Misrepresentation, are mandatory when the determination is
made that a business concern has willfully and intentionally misrepresented its status as
a service-disabled, veteran-owned small business (SDVOSB) or veteran-owned small
business (VOSB).

809.403 Definitions.

Suspension & Debarment (S&D) Committee means a committee authorized by the
SDO to assist the SDO with suspension and debarment related matters.

Suspending and Debarring Official (SDO) means the individual responsible for final
decisions regarding suspension and debarment, as appointed by the agency.
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809.405 Effect of listing.

The authority under FAR 9.405(a), 9.405(d)(2), and 9.405(d)(3) to determine
whether to solicit from, evaluate bids or proposals from, or award contracts to
contractors with active exclusions in the System for Award Management (SAM) is
delegated to the Suspending and Debarring Official (SDO). This authority is further
delegated to the HCAs, who may delegate this authority, in writing, to a designee.

809.405-1 Continuation of current contracts.

(a) Notwithstanding the suspension, proposed debarment, or debarment of a
contractor, VA may continue contracts or subcontracts in existence at the time the
contractor was suspended, proposed for debarment, or debarred, unless the cognizant
head of the contracting activity (HCA) directs otherwise. Examples of factors to be
considered include, but are not limited to, potential costs associated with a termination,
possible disruption to VA program objectives, and integrity of VA acquisition programs.

(b) Authority to make the determinations under FAR 9.405-1(b) is delegated to the
SDO and is further delegated to the HCA, who may delegate this authority, in writing, to
a designee. The HCA or their designee must make a written determination of the
compelling reasons in accordance with FAR 9.405-1(b). Compelling reasons for the
purposes of FAR 9.405-1(b) include, but are not limited to, urgency of the need for new
or continued work, lengthy time period to acquire the new work from other sources and
meeting estimated quantity for requirements contracts.

809.405-2 Restrictions on subcontracting.

Authority to make the written determination required under FAR 9.405-2
consenting to a contractor's use of a subcontractor who is suspended, proposed for
debarment, or debarred is delegated to the SDO. This authority is further delegated to
the HCA, who may delegate this authority, in writing, to a designee.

809.406 Debarment.
809.406-1 General.

(a) For the purposes of FAR 9.406-1, the SDQO’s authority includes debarments
pursuant to the Federal Management Regulation at 41 CFR 102-117.295. In addition to
the factors listed in FAR 9.406-1, the SDO may consider the following examples before
arriving at a debarment decision:

(1) Whether the contractor had a mechanism, such as a hotline, by which
employees could have reported suspected instances of improper conduct, and
instructions in place that encouraged employees to make such reports; or

(2) Whether the contractor conducted periodic reviews of company business
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practices, procedures, policies, and internal controls for compliance with standards of
conduct and the special requirements of Government contracting.

(c) As provided in FAR 9.406-1(c), authority to determine whether to continue
business dealings between VA and a contractor suspended, proposed for debarment, or
debarred is delegated to the SDO.

809.406-2 Causes for debarment.
809.406-270 Additional causes for debarment.
(a) Discretionary Causes. (1) In addition to the causes listed in FAR 9.406-2 (a)

through (c), the SDO may debar contractors, based upon a preponderance of the
evidence (as defined at FAR 2.101), for the Government’s protection, for—

(i) Any deliberate violation of the limitation on subcontracting clause
requirements for acquisitions under subpart 819.70; or

(i) Failure to observe the material provisions of a voluntary exclusion or an
administrative agreement.

(2) The period of debarment shall be commensurate with the seriousness of
the action.

(b) Statutory Cause. (1) Pursuant to 38 U.S.C. 8127(g), Enforcement Penalties for
Misrepresentation, the SDO shall debar, from contracting with VA, for a period of not
less than five years, any business concern that has willfully and intentionally
misrepresented the status of that concern as a small business concern owned and
controlled by Veterans or as a small business concern owned and controlled by service-
disabled Veterans.

(2) Debarment of a business concern pursuant to 38 U.S.C. 8127(g) shall
include the debarment of all principals in the business concern. Debarment shall be for
a period of not less than five years.

(3) “Willful and intentional” misrepresentations, for the purpose of debarment
actions taken pursuant to 38 U.S.C. 8127(g), are defined as deliberate
misrepresentations concerning the status of the concern as a small business concern
owned and controlled by Veterans or as a small business concern owned and controlled
by service-disabled Veterans as supported by the preponderance of evidence.
Examples of a preponderance of evidence for deliberate misrepresentation of SDVOSB
and/or VOSB status include but are not limited to: Criminal convictions, plea
agreements, deferred prosecution agreements, Board of Contract Appeals decisions,
and admissions of guilt must be supported by a preponderance of evidence. Examples
of a preponderance of evidence for deliberate misrepresentation of SDVOSB and/or
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VOSB status include but are not limited to: criminal convictions, plea agreements,
deferred prosecution agreements, Board of Contract Appeals decisions, and admissions
of guilt.

809.406-3 Procedures.

(a) Any individual may submit a referral to debar an individual or contractor to the
SDO or to the S&D Committee. The referral for debarment shall be supported with
evidence of a cause for debarment listed in FAR 9.406-2, or 809.406-2. The SDO shall
forward referrals for debarment to the S&D Committee. If the referring individual is a VA
employee and the referral for debarment is based on possible criminal or fraudulent
activities, the VA employee shall also refer the matter to the VA Office of Inspector
General.

(b) When the S&D Committee finds preponderance of the evidence for a cause for
debarment, as listed in FAR 9.406-2 or 809.406-2, it shall prepare a recommendation
and draft notice of proposed debarment for the SDO’s consideration.

(c) VA shall send the notice of proposed debarment to the last known address of
the individual or contractor, the individual or contractor's counsel, or agent for service of
process, by certified mail, return receipt requested, or any other means that allows for
confirmation of delivery. In the case of a contractor, VA may send the notice of
proposed debarment to any partner, principal, officer, director, owner or co-owner, or
joint venture. The S&D Committee concurrently shall list the appropriate parties as
excluded in the SAM in accordance with FAR 9.404.

(d) If VA does not receive a reply from the contractor within 30 days after sending
the notice of proposed debarment, the S&D Committee shall prepare a recommendation
and refer the case to the SDO for a decision on whether or not to debar based on the
information available.

(e) If VA receives a reply from the contractor within 30 days after sending the notice
of proposed debarment, the S&D Committee shall consider the information in the reply
before the S&D Committee makes its recommendation to the SDO.

(f) The S&D Committee, upon the request of the contractor proposed for
debarment, shall, as soon as practicable, allow the contractor an opportunity to appear
before the S&D Committee to present information or argument personally or through a
representative. The contractor may supplement the oral presentation with written
information and argument. VA shall conduct the proceeding in an informal manner and
without requirement for a transcript.

(g) If the S&D Committee finds the contractor’s or individual's submission in
opposition to the proposed debarment raises a genuine dispute over facts material to
the proposed debarment and the debarment action is not based on a conviction or civil
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judgment, the S&D Committee shall submit to the SDO the information establishing the
dispute of material facts. If the SDO agrees there is a genuine dispute of material facts,
the SDO shall refer the dispute to a designee for a resolution pursuant to 809.470, Fact-
finding procedures. The S&D Committee shall provide the contractor or individual the
disputed material fact(s). Decisions and determinations of VA’s Center for Verification
and Evaluation (CVE) or Office of Small and Disadvantaged Business Ultilization
(OSDBU), such as status protest decisions, and size determinations of the SBA shall
not be subject to dispute or fact-finding in proposed debarment actions. The S&D
Committee and SDO shall accept these decisions and determinations as resolved facts.

(h) If the proposed debarment action is based on a conviction or civil judgment, or if
there are no disputes over material facts, or if any disputes over material facts have
been resolved pursuant to 809.470, Fact-finding procedures, the SDO shall make a
decision on the basis of all information available including any written findings of fact
submitted by the designated fact finder, and oral or written agreements presented or
submitted to the S&D Committee by the contractor.

(i) In actions processed under FAR 9.406 where no suspension is in place and
where fact finding is not required, the VA shall make the final decision on the proposed
debarment within 30 working days after receipt of any information and argument
submitted by the contractor, unless the SDO extends this period fora good cause.

(j) In actions processed under 809.406-270(b), the SDO notifies the individuals
and/or contractors of the determination of willful and intentional misrepresentation in the
notice of proposed debarment. VA shall issue the final decision, removing or upholding
the determination, within 90 days after SDO’s determination of willful and intentional
misrepresentation.

809.406-4 Period of debarment.

(a) The SDO will base the period of debarment on the circumstances surrounding
the cause(s) for debarment.

(b) The SDO may remove a debarment imposed under FAR 9.406, amend its
scope, or reduce the period of debarment based on a S&D Committee recommendation
if—

(1) VA has debarred the contractor; and

(2) The debarring official concurs with documentary evidence submitted by or on
behalf of the contractor setting forth the appropriate grounds for granting relief.
Appropriate grounds include newly discovered material evidence, reversal of a
conviction, bona fide change of ownership or management, elimination of the cause for
which debarment was imposed, or any other appropriate grounds.
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(c) The period of debarment for willful and intentional misrepresentations of
SDVOSB or VOSB status pursuant to 809.406-270(b) shall not be less than 5 years.

809.407 Suspension.
809.407-1 General.

(a) As provided in FAR 9.407-1(d), authority to determine whether to continue
business dealings between VA and a suspended contractor is delegated to the HCAs.
Compelling reasons include, but are not limited to, urgency of the need for new or
continued work, lengthy time period to acquire the new work from other sources, and
meeting estimated quantities for requirements contracts.

(b) For the purposes of FAR 9.407—1, the SDO is the suspending official under the
Federal Management Regulation at 41 CFR 102-117.295.

809.407-3 Procedures.

(a) Any individual may submit a referral to suspend an individual or contractor to the
SDO or to the S&D Committee. Referrals shall include supporting evidence of a cause
for suspension listed in FAR 9.407-2. The SDO shall forward the referral to the S&D
Committee. If the referring individual is a VA employee and the referral for suspension is
based on possible criminal or fraudulent activities, the VA employee shall also refer the
matter to the VA Office of Inspector General.

(b) When the S&D Committee finds adequate evidence of a cause for suspension,
as listed in FAR 9.407-2, it shall prepare a recommendation and draft notice of
suspension for the SDO’s consideration.

(c) VA shall send the notice of suspension to the last known address of the
individual or contractor, the individual or contractor’s counsel, or agent for service of
process, by certified mail, return receipt requested, or any other means that allows for
confirmation of delivery. In the case of a contractor, VA may send the notice of
suspension to any partner, principal, officer, director, owner or co-owner, or joint
venture. The S&D Committee concurrently shall list the appropriate parties as excluded
in SAM in accordance with FAR 9.404.

(d) If VA receives a reply from the contractor within 30 days after receipt of the
notice of suspension, the S&D Committee shall consider the information in the reply
before the Committee makes further recommendations to the SDO. The S&D
Committee, upon the request of a suspended contractor, shall, as soon as practicable,
allow the contractor an opportunity to appear before the S&D Committee to present
information or argument personally or through a representative. The contractor may
supplement the oral presentation with written information and argument. The
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proceeding will be conducted in an informal manner and without requirement for a
transcript.

(e) For the purposes of FAR 9.407-3(b)(2), Decision making process, in actions not
based on an indictment, if the S&D Committee finds that the contractor’'s submission in
opposition to the suspension raises a genuine dispute over facts material to the
suspension, the S&D Committee shall submit to the SDO the information establishing
the dispute of material facts. However, the S&D Committee may first coordinate any
further proceeding regarding the material facts in dispute with the Department of Justice
or with a State prosecuting authority in a case involving a State jurisdiction. VA shall
take no further action to determine disputed material facts pursuant to this section or
809.470 if the Department of Justice or a State prosecuting authority advises VA in
writing that additional proceedings to make such a determination would prejudice
Federal or State legal proceedings.

(f) If the SDO agrees that there is a genuine dispute of material facts, the SDO shall
refer the dispute to the designee for resolution pursuant to 809.470.

809.470 Fact-finding procedures.

The provisions of this section constitute the procedures to be used to resolve
genuine disputes of material fact pursuant to 809.406-3 and 809.407-3 of this subpart.
The SDO shall appoint a designee to conduct the fact-finding. OGC shall represent VA
at any fact-finding hearing and may present witnesses for VA and question any
witnesses presented by the contractor. The proceedings before the fact-finder will be
limited to a finding of the facts in dispute, as determined by the SDO. The fact-finder
shall establish the date for the fact-finding hearing, normally to be held within 30 days
after the S&D Committee notifies the contractor or individual that the SDO has
established a genuine dispute of material fact(s) exists.

(a) The Government's representative and the contractor will have an opportunity to
present evidence relevant to the material fact(s) identified by the SDO. The contractor
or individual may appear in person or through a representative at the fact-finding
hearing. The contractor or individual may submit documentary evidence, present
witnesses, and confront any person the agency presents.

(b) Witnesses may testify in person. Witnesses will be reminded of the official
nature of the proceedings and that any false testimony given is subject to criminal
prosecution. Witnesses are subject to cross-examination. Hearsay evidence may be
presented and will be given appropriate weight by the fact-finder.

(c) The proceedings shall be transcribed and a copy of the transcript shall be made
available at cost to the contractor upon request, unless the contractor and the fact-
finder, by mutual agreement, waive the requirement for a transcript.
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(d) The fact-finder shall determine the disputed fact(s) by a preponderance of the
evidence for proposed debarments, and by adequate evidence for suspensions.
Written findings of fact shall be prepared by the fact-finder. A copy of the findings of fact
shall be provided to the SDO, the Government's representative, and the contractor or
individual. The SDO will consider the written findings of fact in the decision regarding
the suspension or proposed debarment.

Subpart 809.5—Organizational and Consultant Conflicts of Interest
809.507 Solicitation provisions and contract clause.
809.507-1 Solicitation provisions.

(a) While conflicts of interest may not presently exist, award of certain types of
contracts may create potential future organizational conflicts of interest (see FAR 9.508
for examples). If a solicitation may create a potential future organizational conflict of
interest, the contracting officer shall insert a provision in the solicitation imposing an
appropriate restraint on the contractor's eligibility for award of contracts in the future.
Under FAR 9.507-1, the restraint must be appropriate to the nature of the conflict and
may exclude the contractor from award of one or more contracts in the future.

(b) The provision at 852.209-70, Organizational Conflicts of Interest, must be
included in any solicitation for the services addressed in FAR 9.502.
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SUBCHAPTER B—COMPETITION AND ACQUISITION PLANNING

PART 810—MARKET RESEARCH

Sec.

810.000 Scope of part.

810.001 Policy.

810.001-70 Market research policy—use of SBA certification database.

Authority: 38 U.S.C. 8127-8128; 40 U.S.C. 121(c); 41 U.S.C. 1121(c)(3); 41 U.S.C. 1702; and 48
CFR 1.301 through 1.304.
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PART 810—MARKET RESEARCH

810.000 Scope of part.

The Veterans First Contracting Program in subpart 819.70 applies to contract
actions under this part and takes precedence over other small business programs
referenced in FAR part 10 and FAR part 19.

Deviation per Class Deviation from VAAR parts 802, 806, 808, 810, 813, 819, 852,
and 873, dated February 16, 2023, to implement the expansion of the certification
requirement across all Federal agencies for Service-Disabled Veteran-Owned Small
Businesses (SDVOSBs), and the transfer of the certification authority for both
SDVOSBs and Veteran-Owned Small Businesses (VOSBs) from the VA to the Small
Business Administration (SBA), effective January 1, 2023. The class deviation
updates various VAAR parts to implement the new policy regarding the SBA Veteran
Small Business Certification Program, the relevant SBA certification database, and
removing the VA VIP database title and web address, and other pertinent
information.

810.001 Policy.

810.001-70 Market research policy—use of SBA certification database.
(DEVIATION)

When performing market research, contracting officers shall—
(a) Review the Small Business Administration (SBA) certification database on

the SBA Veteran Small Business Certification Program (VetCert) portal at
https://veterans.certify.sba.gov/ as required by subpart 819.70.

(b) Search the SBA certification database by applicable North American
Industry Classification System (NAICS) codes to determine whether two or more
certified service-disabled veteran-owned small businesses (SDVOSBs) and/or
veteran-owned small businesses (VOSBs), with the appropriate NAICS code, are
listed in the database.

(c) Determine, among other things as the requirement dictates, whether
certified SDVOSBs or certified VOSBs listed in the SBA certification database, and
identified as a result of market research—

(1) Are capable of performing the work;

(2) Are likely to submit an offer/quote; and

(3) Whether an award can be made at a fair and reasonable price that offers
best value to the Government.
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(d) The contracting officer shall use the market research for acquisition
planning purposes, and as set forth in subpart 819.70, conduct a VA Rule of Two
(see 802.101) determination in accordance with the contracting order of priority (see
819.7005 and 819.7006).
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SUBCHAPTER B—ACQUISITION PLANNING

PART 811—DESCRIBING AGENCY NEEDS
(Revised 2/24/2023)

Subpart 811.1—Selecting and Developing Requirements Documents

Sec.
811.107-70 Contract clause.

Subpart 811.2—Using and Maintaining Requirements Documents
811.204-70 Contract clause.

Subpart 811.4—[RESERVED]

Subpart 811.5—Liquidated Damages
811.500 Scope.
811.501-70 Policy—statutory requirement.
811.503-70 Contract clause.

Subpart 811.6—[RESERVED]

AUTHORITY: 38 U.S.C. 5723-5724, 5725(a)~(c);40 U.S.C. 121(c); 41 U.S.C. 1303, 1702; and 48 CFR
1.301 through 1.304.
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Subpart 811.1—Selecting and Developing Requirements Documents

811.107-70 Contract clause.

The contracting officer shall insert the clause at 852.211-70, Equipment Operation
and Maintenance Manuals, in solicitations and contracts for technical medical
equipment, and other technical and mechanical equipment and devices where the
requiring activity determines manuals are a necessary requirement for operation and
maintenance of the equipment.

Subpart 811.2—Using and Maintaining Requirements Documents
811.204-70 Contract clause.

The contracting officer shall insert the clause at 852.211-72, Technical Industry
Standards, in solicitations and contracts requiring conformance to technical industry
standards, federal specifications, standards and commercial item descriptions unless
comparable coverage is included in the item specification.

Subpart 811.4—[RESERVED]
Subpart 811.5—Liquidated Damages

811.500 Scope.

This subpart prescribes policies and procedures for using a liquidated
damages clause in solicitations and contracts that involve VA sensitive
personal information. This also pertains to any solicitations and contracts
involving VA sensitive personal information issued by another agency for or
on behalf of VA through an interagency acquisition in accordance with FAR
subpart 17.5 and subpart 817.5.

811.501-70 Policy—statutory requirement.

(a) Contracting officers are required to include a liquidated damages clause in
contracts for the performance of any Department function which requires access to
VA sensitive personal information (see the definition in 802.101), in accordance with
38 U.S.C. 5725(b). The liquidated damages are to be paid by the contractor to the
Department of Veterans Affairs in the event of a data breach involving sensitive
personal information maintained, processed, or utilized by contractors or any
subcontractors.

(b) The purpose of the liquidated damages to be paid for by the contractor in
the event of a data breach of personal sensitive information is for VA to provide credit
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protection services to affected individuals pursuant to 38 U.S.C. 5724(a)-(b).

811.503-70 Contract clause.

(a) Insert the clause at 852.211-76, Liquidated Damages—Reimbursement for
Data Breach Costs, in all solicitations, contracts, or orders, where VA requires access
to sensitive personal information for the performance of a Department function
where—

(1) Sensitive personal information (see the definition in 802.101) will be
created, received, maintained, or transmitted, or that will be stored, generated,
accessed, or exchanged such as protected health information (PHI) or utilized by a
contractor, subcontractor, business associate, or an employee of one of these
entities; or,

(2) When VA information systems will be designed or developed at non-VA
facilities where such sensitive personal information is required to be created,
received, maintained, or transmitted, or that will be stored, generated, accessed,
exchanged, processed, or utilized.

(b) Insert the clause at 852.211-76 with its Alternate | in all solicitations,
contracts, or orders, for commercial products or commercial services acquisitions
awarded under the procedures of FAR part 8 or 12.

(c) Insert the clause at 852.211-76 with its Alternate I, in all solicitations,
contracts, or orders, in simplified acquisitions exceeding the micro-purchase
threshold that are for other than commercial products or commercial services
awarded under the procedures of FAR part 13 (see FAR 13.302-5(d)(1) and the
clause at FAR 52.213-4).

Subpart 811.6—[RESERVED]
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SUBCHAPTER B—ACQUISITION PLANNING

PART 812—ACQUISITION OF COMMERCIAL PRODUCTS AND
COMMERCIAL SERVICES
(Revised 2/24/2023)

Subpart 812.1—Acquisition of Commercial Products and
Commercial Services—General
Sec.
812.102 Applicability.
812.102-70 Applicability of Veterans preferences.

Subpart 812.3—Solicitation Provisions and Contract Clauses for the
Acquisition of Commercial Products and Commercial Services

812.301 Solicitation provisions and contract clauses for the acquisition of
commercial products and commercial services.

Authority: 38 U.S.C. 8127-8128; 40 U.S.C. 121(c); 41 U.S.C. 1702; and 48 CFR 1.301 through 1.304.
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Subpart 812.1—Acquisition of Commercial Items — General
812.102 Applicability.
812.102-70 Applicability of Veterans preferences.

Based on the authority under 38 U.S.C. 8127 and 8128, the Veterans First
Contracting Program in subpart 819.70 applies to VA contracts under this part. The
provisions and clauses prescribed reflect agency unique statutes applicable to the
acquisition of commercial items.

Subpart 812.3—Solicitation Provisions and Contract Clauses for the

Acquisition of Commercial Items

812.301 Solicitation provisions and contract clauses for the acquisition of
commercial products and commercial services.

(f)(1) Contracting officers shall insert the clause 852.212-71, Gray Market and
Counterfeit Items, in solicitations and contracts for new medical supplies, new
medical equipment, new information technology equipment, and maintenance of
medical or information technology equipment that includes replacement parts if
used, refurbished, or remanufactured parts are unacceptable, when the associated
solicitation includes FAR provisions 52.212-1 Instruction to Offerors-Commercial
Products and Commercial Services, and 52.212-2, Evaluation-Commercial
Products and Commercial Services.

(2) Contracting officers shall insert the clause 852.212-72, Gray Market and
Counterfeit Items — Information Technology (IT) Maintenance Allowing Other-than-
New Parts, in solicitations and contracts for the maintenance of information
technology equipment that includes replacement parts, if used, refurbished, or
remanufactured parts are acceptable, when the associated solicitation includes
FAR provisions 52.212-1, Instruction to Offerors-Commercial Products and
Commercial Services, and 52.212-2, Evaluation-Commercial Products and
Commercial Services.
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SUBCHAPTER C—CONTRACTING METHODS AND CONTRACT TYPES

PART 813—SIMPLIFIED ACQUISITION PROCEDURES

(Revised 2/16/23)
Sec.
813.003-70 General policy.
Subpart 813.1—Procedures

813.102 Source list.
813.106 Soliciting competition, evaluation of quotations or offers, award

and documentation.
813.106-70 Soliciting competition, evaluation of quotations or offers, award,

and documentation—the Veterans First Contracting Program.

Subpart 813.2—Reserved
Subpart 813.3—Simplified Acquisition Methods

813.305-70 VA’s imprest funds and third party drafts policy.

AUTHORITY: 38 U.S.C. 8127-8128; 40 U.S.C. 121(c); 41. U.S.C. 1702 and 48 CFR 1.301 through
1.304.
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PART 813—SIMPLIFIED ACQUISITION PROCEDURES

Deviation per Class Deviation from VAAR parts 802, 806, 808, 810, 813, 819, 852,
and 873, dated February 16, 2023, to implement the expansion of the certification
requirement across all Federal agencies for Service-Disabled Veteran-Owned Small
Businesses (SDVOSBs), and the transfer of the certification authority for both
SDVOSBs and Veteran-Owned Small Businesses (VOSBs) from the VA to the Small
Business Administration (SBA), effective January 1, 2023. The class deviation
updates various VAAR parts to implement the new policy regarding the SBA Veteran
Small Business Certification Program, the relevant SBA certification database, and
removing the VA VIP database title and web address, and other pertinent
information.

813.003-70 General policy. (DEVIATION)

(a) The Veterans First Contracting Program in subpart 819.70 applies to VA
contracts, orders and BPAs under this part and has precedence over other small
business programs referenced in FAR parts 13 and 19. For VA policy regarding
mandatory Government sources, refer to 808.002.

(b) Notwithstanding FAR 13.003(b)(2), the contracting officer shall make an
award utilizing the priorities for veteran-owned small businesses as implemented
within the VA hierarchy of small business program preferences, the Veterans First
Contracting Program in subpart 819.70. Specifically, the contracting officer shall
consider preferences for certified service-disabled veteran-owned small businesses
(SDVOSBSs) first, then preferences for certified veteran-owned small businesses
(VOSBs). These priorities will be followed by preferences for other small businesses
in accordance with 819.7005.

(c) When using competitive procedures, the preference for restricting
competition to certified SDVOSBs/VOSBSs in accordance with paragraph (b) of this
section is mandatory whenever market research provides a reasonable expectation
of receiving two or more offers/quotes from eligible, capable and certified firms, and
that an award can be made at a fair and reasonable price that offers best value to the
Government.

(1) Pursuant to 38 U.S.C. 8127, contracts under this part shall be set-aside
for SDVOSBs/VOSBs, in accordance with 819.7006 or 819.7007 when supported by
market research. Contracting officers shall use the applicable set-aside clause
prescribed at 819.7011.

(2) Pursuant to 38 U.S.C. 8128 and to the extent that market research does
not support an SDVOSB or VOSB set-aside, the contracting officer shall include
evaluation factors as prescribed at 815.304-70 and the evaluation criteria clause
prescribed at 815.304-71(a).
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(d) The SDVOSB and VOSB eligibility requirements in 819.7003 apply,
including being listed in the SBA certification database (see 13 CFR part 128), and
other small business requirements in 13 CFR part 121, and 13 CFR 125.6 (e.g.,
small business representation, nonmanufacturer rule, and subcontracting limitations
certificate of compliance (see 819.7004 and 819.7011)).

Subpart 813.1—Procedures
813.102 Source list. (DEVIATION)

(a) Pursuant to 819.7003, contracting officers shall use the Small Business
Administration (SBA) certification database to verify SDVOSB/VOSB status.

813.106 Soliciting competition, evaluation of quotations or offers, award and
documentation.

Deviation per Class Deviation from VAAR parts 802, 806, 808, 810, 813, 819, 852,
and 873, dated February 16, 2023, to implement the expansion of the certification
requirement across all Federal agencies for Service-Disabled Veteran-Owned Small
Businesses (SDVOSBs), and the transfer of the certification authority for both
SDVOSBs and Veteran-Owned Small Businesses (VOSBs) from the VA to the Small
Business Administration (SBA), effective January 1, 2023. The class deviation
updates various VAAR parts to implement the new policy regarding the SBA Veteran
Small Business Certification Program, the relevant SBA certification database, and
removing the VA VIP database title and web address, and other pertinent
information.

813.106-70 Soliciting competition, evaluation of quotations or offers, award
and documentation—the Veterans First Contracting Program. (DEVIATION

(a) When using competitive procedures under this part, the contracting officer
shall use the Veterans First Contracting Program in subpart 819.70 and the guidance
set forth in 813.003-70.

(b) Pursuant to 38 U.S.C 8127(b), contracting officers may use other than
competitive procedures to enter into a contract with a certified SDVOSB or VOSB for
procurements below the simplified acquisition threshold, as authorized by FAR
6.302-5 and 806.302-570(a) and (b).

(c) For procurements above the simplified acquisition threshold, pursuant to 38
U.S.C. 8127(c), contracting officers may also award a contract under this part to a
certified SDVOSB/VOSB using procedures other than competitive procedures, as
authorized by FAR 6.302-5 and 806.302-570(a) and (c), and in accordance with
819.7008 and 819.7009.
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Subpart 813.2—[Reserved]
Subpart 813.3—Simplified Acquisition Methods

813.305-70 VA's imprest funds and third party drafts policy.

VA's Governmentwide commercial purchase card and/or convenience checks

shall be used in lieu of imprest funds and third party drafts.
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SUBCHAPTER C—CONTRACTING METHODS AND CONTRACT TYPES

PART 814—SEALED BIDDING

Subpart 814.1—[Reserved]

Subpart 814.2—Solicitation of Bids

Sec.
814.201 Preparation of invitations for bids.
814.201-2 Part —The Schedule.
814.201-6 Solicitation provisions.
814.202 General rules for solicitation of bids.
814.202-4 Bid samples.
Subpart 814.3—Submission of Bids
814.304 Submission, modification, and withdrawal of bids.

Subpart 814.4—[Reserved]

AUTHORITY: 40 U.S.C. 121(c); 41 U.S.C. 1121(c)(3); 41 U.S.C.1702; and 48 CFR 1.301-1.304.
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PART 814—USE OF SEALED BIDDING
Subpart 814.1—[Reserved]

Subpart 814.2—Solicitation of Bids
(Revised 5/16/2018)

814.201 Preparation of invitations for bids.
814.201-2 Part I—The Schedule.
(b) Section B, Supplies or services and prices.

(1) When the contracting officer determines that it will be to the Government’s
advantage to make an award on the basis of a summary bid, the IFB shall include the
following statement in Part —The Schedule, Section B:

“The award will be made on either the bid price for individual items or the
summary bid price for all items, whichever results in the lowest price to the
Government. Therefore, to assure proper evaluation of all bids, a bidder quoting a
summary bid price must also quote a price on each individual item included in the
summary bid price.”

(2) When a contracting officer determines that it will be to the Government’s
advantage to make an award by group or groups of items, the IFB shall include the
following statement in Part —The Schedule, Section B:

“‘Award shall be made on the basis of the bid price for each identified group of
items. The individual price of each line item in the group does not have to be the
lowest bid received for that item.”

This may apply when the items in the group or groups are readily available from
sources to be solicited; and one of the following applies—

(i) Furniture or fixtures are required for a single project and uniformity of
design is desirable.

(i) The articles required will be assembled and used as a unit.

814.201-6 Solicitation provisions.

(a) In an invitation for bid for supplies, equipment, or services (other than
construction), the contracting officer shall define the extent to which VA will authorize
and consider alternate bids.
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(1) The contracting officer shall include the provision at 852.214-71,
Restrictions on Alternate Item(s), in the invitation when VA will consider an alternate
item only where acceptable bids on a desired item are not received or the bids do not
satisfy the total requirement. (For construction projects, VA will consider for acceptance
an alternate specified only as a part of the basic item.)

(2) The contracting officer shall include the provision at 852.214-72, Alternate
Item(s), in the invitation when VA will consider an alternate item on an equal basis with
the item specified. (For construction projects, VA will consider for acceptance an
alternate specified only as a part of the basic item.)

(3) In addition to either of the provisions referenced in paragraphs (b)(1) or (2)
of this section, the contracting officer shall include the provision at 852.214-73,
Alternate Packaging and Packing, in the invitation when bids will be allowed based on
different packaging, unit designation, etc.

(b) The contracting officer shall include the provision at 852.214-74, Marking of Bid
Samples, in the invitation, along with the provision at FAR 52.214-20, Bid Samples,
when the contracting officer determines that samples are necessary to the proper
awarding of a contract.

814.202 General rules for solicitation of bids.
814.202-4 Bid samples.

(a) Policy. When bid samples are required, the contracting officer shall include a
notice in the contract Schedule that requires bidders to submit samples produced by
the manufacturer whose products will be supplied under the contract.

(g9) Handling bid samples.

(1) Samples from successful bids shall be retained for the period of contract
performance.

(2) If the contracting officer anticipates a claim regarding the contract, the
contracting officer shall require that the bid samples be retained until the claim is
resolved. If there are no outstanding claims regarding the contract, the contracting
officer may authorize disposal of the samples at the end of the contract term in
accordance with the bidder’s instructions.

(3) The contracting officer shall require that samples from unsuccessful bids be
retained until award. After award, these samples may be disposed of in accordance
with the bidder’s instructions.
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Subpart 814.3—Submission of Bids
(Revised 5/16/2018)

814.304 Submission, modification, and withdrawal of bids.

(f) A notification to late bidders shall specify the final date by which VA must
receive evidence of timeliness. This date shall be within five calendar days of the date
an electronic notice is sent to the bidder, or within ten calendar days of receipt by the
bidder of a notice sent by other than electronic means.

Subpart 814.4—[Reserved]
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SUBCHAPTER C—CONTRACTING METHODS AND CONTRACT TYPES
PART 815—CONTRACTING BY NEGOTIATION
(Revised 10/4/2019)

Subpart 815.1 — Source Selection Processes and Techniques (Deviation)
Sec.
815.101 Best value continuum. (DEVIATION)
815.101-3 Tiered evaluation of small business offers. (DEVIATION)
815.101-370 Tiered set-aside evaluation. (DEVIATION)]

Subpart 815.3 — Source Selection

815.304-70 Evaluations factor commitments.
815.304-71 Solicitation provision andclause.
815.370 Only one offer.

815.370-1 Policy.

815.370-2 Promote competition.

815.370-3 Fair and reasonable price.
815.370-4 Exceptions.

815.370-5 Solicitation provision.

Subpart 815.4—[Reserved.]

Subpart 815.6—[Reserved.]

AUTHORITY: 38 U.S.C. 8127 and 8128; 40 U.S.C. 121(c); 41 U.S.C. 1121(c)(3); 41 U.S.C. 1702;
and 48 CFR 1.301-1.304.

January 2008 Edition 815-1



DEPARTMENT OF VETERANS AFFAIRS ACQUISITION REGULATION

Part 815—Contracting by Negotiation

This page intentionally left blank.

January 2008 Edition 815-2



DEPARTMENT OF VETERANS AFFAIRS ACQUISITION REGULATION

Part 815—Contracting by Negotiation

SUBCHAPTER C—CONTRACTING METHODS AND CONTRACT TYPES

PART 815—CONTRACTING BY NEGOTIATION

[Deviation per Class Deviation to VAAR 815.101-370 and 819.7010, Tiered Set-Aside

Evaluation, dated July 28, 2023, to move the coverage at 819.7010, Tiered set-aside
Evaluation, to 815.101-370, Tiered set-aside evaluation. This deviation expires when
incorporated into the VAAR or is otherwise rescinded.

SUBPART 815.1 — Source Selection Processes and Techniques
(DEVIATION)

815.101 Best value continuum. (DEVIATION)
815.101-3 Tiered evaluation of small business offers.(DEVIATION)
815.101-370 Tiered set-aside evaluation. (DEVIATION)

(a) Pursuant to the authority of 38 U.S.C. 8127 and under limited
circumstances as set forth in this section, contracting officers may consider using a
tiered set-aside evaluation approach to minimize delays in the re-solicitation process.

(b) Tiered evaluation of offers is a procedure that may be used in competitive
acquisitions when the VA Rule of Two determination indicates a set-aside is
required in accordance with VAAR 802.101. Tiered evaluations can minimize
delays associated with cancelation and resolicitation in the event that offers
received by SDVOSB and VOSB are not acceptable. The contracting officer—

(1) Solicits and receives offers from targeted tiers of small
business groups, with SDVOSB as the first tier and VOSB as the second
tier;

(2) Establishes atiered order of priority for evaluating offers that
is specified in the solicitation; and

(3) Ifnoaward can be made atthe firsttier, evaluates offers at the
next lower tier, until award can be made.

(c) Market research, which shall be conducted and documented in advance

of issuing the solicitation, will inform which of the following types of tiers will be
included in the solicitation—

(1) Tiered evaluations limited to certified SDVOSBs and VOSBS;

(2) Tiered evaluations including all other small business concerns; or
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(3) Tiered evaluations including other than small business concerns.

(d) The tiered order of priority shall be consistent with VAAR 819.7005.
Consideration shall be given to HUBZone, 8(a), and women-owned small
business concerns before evaluating offers from other small business concerns
in accordance with VAAR 819.7005(b)(4).]

Subpart 815.3 — Source Selection
815.304-70 Evaluation factor commitments.
Contracting officers shall—
(a) Include the clause at 852.215-70, Service-Disabled Veteran-Owned Small
Business and Veteran-Owned Small Business Evaluation Factors, in negotiated
solicitations and contracts giving preference to offers received from VOSBs and

additional preference to offers received from SDVOSBS;

(b) Use past performance in meeting SDVOSB subcontracting goals as a non-
price evaluation factor in making an award determination; and

(c) Use the proposed inclusion of SDVOSBs or VOSBSs as subcontractors as an
evaluation factor when competitively negotiating the award of contracts or task or
delivery orders.

815.304-71 Solicitation provision and clause-

(a) The contracting officer shall insert the clause at 852.215-70, Service-Disabled
Veteran-Owned Small Business and Veteran-Owned Small Business Evaluation
Factors, in competitively negotiated solicitations and contracts that are not set aside
for SDVOSBs or VOSBs.

(b) The contracting officer shall insert the clause at 852.215-71, Evaluation
Factor Commitments, in solicitations and contracts that include VAAR provision
852.215-70, Service-Disabled Veteran-Owned Small Business and Veteran-Owned
Small Business Evaluation Factors.

815.370 Only one offer.
815.370-1 Policy.

It is VA policy, if only one offer is received in response to a competitive solicitation,
to—

(a) Take action to promote competition (see 815.370-2); and

(b) Ensure that the price is fair and reasonable (see 815.370-3) and comply with
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the statutory requirement for certified cost or pricing data (see FAR 15.403-4).

815.370-2 Promote competition.

Except as provided in 815.370-4, if only one offer is received when competitive
procedures were used and the solicitation allowed fewer than 30 days for receipt of
proposals, the contracting officer should—

(a) Consult with the requiring activity as to whether the requirements document
should be revised in order to promote more competition (see FAR 6.502(b) and
11.002); and

(b) Consider re-soliciting, allowing an additional period of at least 30 days for
receipt of proposals.

815.370-3 Fair and reasonable price.

(a) If there was “reasonable expectation that two or more offerors, competing
independently, would submit priced offers” but only one offer is received, this
circumstance does not constitute adequate price competition unless an official at a
level above the contracting officer approves the determination that the price is
reasonable (see FAR 15.403-1(c)(1)(ii)).

(b) Except as provided in section 815.370-4(a), if only one offer is received when
competitive procedures were used and the solicitation allowed at least 30 days for
receipt of proposals (unless the 30-day requirement is not applicable in accordance
with 815.370-4(a)(3)), the contracting officer shall—

(1) Determine through cost or price analysis that the offered price is fair and
reasonable and that adequate price competition exists (with approval of the
determination at a level above the contracting officer) or another exception to the
requirement for certified cost or pricing data applies (see FAR 15.403-1(c) and
15.403-4). In these circumstances, no further cost or pricing data is required; or

(2)(i) Obtain from the offeror cost or pricing data necessary to determine a fair
and reasonable price and comply with the requirement for certified cost or pricing
data at FAR 15.403-4. For acquisitions that exceed the cost or pricing data
threshold, if no exception at FAR 15.403-1(b) applies, the cost or pricing data shall
be certified; and

(i) Enter into negotiations with the offeror as necessary to establish a fair
and reasonable price. The negotiated price should not exceed the offered price.

815.370-4 Exceptions.

(a) The requirements at sections 815.370-2 do not apply to—
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(1) Acquisitions at or below the simplified acquisition threshold;

(2) Acquisitions in support of emergency operations, or to facilitate defense
against or recovery from cyber, nuclear, biological, chemical, or radiological attack;
or to support response to an emergency or major disaster;

(3) Small business set-asides under FAR subpart 19.5, set asides offered and
accepted into the 8(a) Program under FAR subpart 19.8, or set-asides under the
HUBZone Program (see FAR 19.1305(c)), the VA Small Business Program (see
VAAR 819), or the Women-Owned Small Business Program (see FAR 19.1505(d));

(4) Acquisitions of basic or applied research or development, as specified in
FAR 35.016(a), that use a broad agency announcement; or

(5) Acquisitions of architect-engineer services (see FAR 36.601-2).

(b) The applicability of an exception in paragraph (a) of this section does not
eliminate the need for the contracting officer to ensure adequate time for competition
is allotted or that the price is fair and reasonable.

815.370-5 Solicitation provision.
Use the provision at 852.215-72, Notice of Intent to Re-solicit, in competitive
solicitations, including solicitations using FAR part 12 procedures for the acquisition
of commercial items that will be solicited for fewer than 30 days, unless an exception
at 815.370-4 applies.

Subpart 815.4—[Reserved.]

Subpart 815.6—[Reserved.]
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SUBCHAPTER C—CONTRACTING METHODS AND CONTRACT TYPES

PART 816—TYPES OF CONTRACTS

Subpart 816.1—[Reserved]

Subpart 816.2—Fixed-Price Contracts

Sec.
816.203 Fixed-price contracts with economic price adjustment.
816.203-4 Contract clauses.

Subpart 816.5—Indefinite-Delivery Contracts
816.505 Ordering.
816.506-70 Requirements—supplement for mortuary services.
816.570 Ordering Officers.

Subpart 816.7—Agreements

816.770 Consignment agreements.

AUTHORITY: 40 U.S.C. 121(c); 41 U.S.C. 1121(c)(3); 41 U.S.C. 1702; and 48 CFR 1.301-1.304.
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SUBCHAPTER F—SPECIAL CATEGORIES OF CONTRACTING

PART 816—TYPES OF CONTRACTS

Subpart 816.1—[Reserved]

Subpart 816.2 — Fixed-Price Contracts
(Added 3/23/2018)

816.203 Fixed-price contracts with economic price adjustment.
816.203-4 Contract clauses.

(e) The contracting officer shall, when contracting by negotiation, use the following
clauses.

(1) The contracting officer shall insert the clause at 852.216-71, “Economic
Price Adjustment of Contract Price(s) Based on a Price Index,” in solicitations and firm
fixed price contracts, subject to FAR 16.203-4(d)(1) and when changes to a price index
will be used to calculate corresponding changes to the total contract price or unit prices
of the contract.

(i) Exceptions:

(A) Do not use this clause when changes to the price index will apply to
only a component part of the contract price.

(B) Do not publish or include the footnotes in the solicitation, they are only
included herein to provide guidance to contracting officers.

(2) The contracting officer shall insert the clause at 852.216-72, “Proportional
Economic Price Adjustment of Contract Price(s) Based on a Price Index,” in
solicitations and firm fixed price contracts, and subject to FAR 16.203- 4(d)(1) when
changes to an industry price index shall be used to calculate changes to only a portion
of the contract price or the unit prices of the contract.

(i) Exceptions:

(A) The clause should not be used when a change in the index price will
be applied directly and totally to the contract price or the unit prices, i.e., when the
Consumer Price Index is used to calculate changes and a 5% increase in the CPI
would result in a 5% increase in the total contract price of the unit prices.
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(B) Do not publish or include the footnotes in the solicitation, as they are
only provided for guidance to the contracting officer.

(3) The contracting officer shall insert the clause at 852.216-73, “Economic
Price Adjustment—State Nursing Home Care for Veterans,” in solicitations and firm
fixed price contracts subject to FAR 16.203-4(d)(1) and the following circumstance:
When changes to the Medicaid rate, as authorized by the State Medicaid Agency
(SMA), shall be used to calculate corresponding changes in the total contract price or
the per diem prices of the agreement or contract.

(4) The contracting officer shall insert the clause at 852.216-74, “Economic
Price Adjustment—Medicaid Labor Rates,” in solicitations and firm fixed price contracts
when the conditions specified in FAR 16.203-4(c)(1) apply. The clause is modifiable by
increasing the 10-percent maximum limit on aggregate increases specified in
paragraph (c)(4) of this section, upon the approval by the Head of the Contracting
Activity (HCA) or designee.

(5) The contracting officer shall Insert the clause at 852.216-75, “Economic
Price Adjustment—Fuel Surcharge,” in solicitations and firm fixed price contracts when
contracting by negotiation is subject to changes in the cost of fuel increases. The
clause is subject to the conditions at FAR 16.203-4(d)(1).

(f) The contracting officer shall follow procedures as prescribed in FAR 16.203-4(c)
and 38 CFR 51.41(b)(1) for EPA fixed price contracts based on Medicaid rates. These
procedures shall be used when contracting by negotiation between the VA and the
State Veteran Home for making payments under contracts for nursing home care for
Veterans.

Subpart 816.5—Indefinite-Delivery Contracts
(Revised 12/21/2022)

[Deviation per Class Deviation from VA Acquisition Regulation 806.501 and
816.505(b)(8) to Update the Official Title of the VA Advocate for Competition and the
VA Ombudsman, dated September 9, 2021, to update the official agency title for two
key acquisition roles, the VA Advocate for Competition and the VA Ombudsman.
These roles are designated to the Associate Executive Director for Procurement Policy,
Systems and Oversight. As a result, Class Deviation to 806.501, Requirements (VAIQ
7640739), dated December 3, 2015, is hereby rescinded.]

816.505 Ordering.

(b)(8) Task-order and delivery-order ombudsman. The task-order contract and
delivery-order ombudsman for VA is the Associate Executive Director for Procurement
Policy, Systems and Oversight. The VA Ombudsman shall review and resolve
complaints from contractors concerning all task and delivery order actions. If any
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corrective action is needed after reviewing complaints from contractors, the VA
Ombudsman shall provide a written determination of such action to the contracting
officer. Contracting officers shall be notified of any complaints submitted to the VA
Ombudsman.

816.506-70 Requirements—supplement for mortuary services.

Insert the clause 852.216-76, Requirements—Supplement for Mortuary Services, in
contracts for mortuary services containing FAR clause 52.216-21, Requirements. The
contracting officer shall insert activities authorized to place orders in paragraph (e) of
the clause.

816.570 Ordering Officers.

In accordance with 801.601, when authorized, ordering officers may place orders for
supplies and services against established Indefinite-Delivery Contracts within the ordering limits
identified in the contract or the specific ordering guide when funding is available. Ordering
officers shall only place orders against the contract if it is awarded to a single awardee. When a
contracting officer appoints an ordering officer in writing after award, the contracting officer will
furnish the contractor with an updated list of individual ordering officers authorized to place
orders against the contract. Ordering officers may not negotiate contract terms and conditions,
determine price reasonableness, or determine best value.

Subpart 816.7—Agreements
(Added 3/23/2018)

816.770 Consignment agreements.

Consignment agreements shall only be established under a contract and by a
contracting officer. A consignment agreement is defined as a delivery method for a
specified period of time in which the contractor provides an item/s for Government use
and the contractor receives reimbursement only if and when the item is used by the
Government. Consignment agreements are allowable and shall be considered in those
instances when the requirement for an item is immediate and on-going and when it is
impossible to predetermine the type or model of a particular item until the need is
established, and it is determined to be in the best interest of the VA.
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SUBCHAPTER C—CONTRACTING METHODS AND CONTRACT TYPES

PART 817—SPECIAL CONTRACTING METHODS

Subpart 817.1—[RESERVED]
Subpart 817.2—[RESERVED]
Subpart 817.4—[RESERVED]

Subpart 817.5—Interagency Acquisitions

Sec.
817.501 General.
Subpart 817.70—Undefinitized Contract Actions
817.7000 Scope.
817.7001 Definitions.
817.7002 Exceptions.
817.7003 Policy.
817.7004 Limitations.

817.7004-1 Authorization.

817.7004-2 Price ceiling.

817.7004-3 Definitization schedule.
817.7004-4 Final price negotiation—profit.
817.7005 Contract clause.

AUTHORITY: 38 U.S.C. 8127-8128; 41 U.S.C. 1303; 41 U.S.C. 1702; and 48 CFR 1.301-1.304.
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SUBCHAPTER C—CONTRACTING METHODS AND CONTRACT TYPES

PART 817—SPECIAL CONTRACTING METHODS
(Revised 7/24/2019)

Subpart 817.1—[RESERVED]

Subpart 817.2—[RESERVED]

Subpart 817.4—[RESERVED]

Subpart 817.5—Interagency Acquisitions
817.501 General.
(d) Agreements pursuant to FAR subpart 17.5, including construction, shall include a

requirement, that, when acquiring goods and services on behalf of the Department of
Veterans Affairs, the entity will comply, to the maximum extent feasible, with the

provisions of 38 U.S.C. 8127 and 8128, and the Veterans First Contracting Program as
implemented at subpart 819.70.

Subpart 817.70—Undefinitized Contract Actions
817.7000 Scope.
This subpart prescribes policies and procedures for use of undefinitized contract actions.
817.7001 Definitions.
As used in this subpart—
(a) Contract action includes:
(1) Contracts and contract modifications for supplies or services.
(2) Task orders and delivery orders.
(3) It does not include change orders, administrative changes, funding
modifications, or any other contract modifications that are within the scope and under the
terms of the contract, e.g., engineering change proposals and value engineering change

proposals.

(b) Definitization means the agreement on, or determination of, contract terms,
specifications, and price, which converts the undefinitized contract action to a definitive
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contract.

(c) Definitization proposal means a proposal containing sufficient data for the VA to
do complete and meaningful analyses and audits of the—

(1) Data in the proposal; and

(2) Any other data that the contracting officer has determined VA needs to review
in connection with the contract.

(d) Undefinitized contract action means any contract action for which the contract
terms, specifications, or price are not agreed upon before performance is begun under
the action. Examples are letter contracts and orders under basic ordering agreements for
which the final price has not been agreed upon before performance has begun.

817.7002 Exceptions.

(a) The following undefinitized contract actions (UCAs) are not subject to this
subpart:

(1) Purchases at or below the simplified acquisition threshold.
(2) Congressionally mandated long-lead procurement contracts.

(b) However, the contracting officer shall apply the policy and procedures to the
contract actions in paragraph (a) to the maximum extent practicable.

817.7003 Policy.
Undefinitized contract actions shall—
(a) Be used only when—

(1) The negotiation of a definitive contract action is not possible in sufficient time
to meet the Government's requirements; and

(2) The Government's interest demands that the contractor be given a binding
commitment so that contract performance can begin immediately.

(b) Be as complete and definite as practicable.
817.7004 Limitations.
817.7004-1 Authorization.

The contracting officer shall obtain approval one level above the contracting officer
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before—

(a) Entering into a UCA. The request for approval must fully explain the need to
begin performance before definitization, including the adverse impact on the VA resulting
from delays in beginning performance.

(b) Including requirements for non-urgent items and equipment in a UCA. The
request should show that inclusion of the non-urgent items is consistent with good
business practices and in the best interest of the Government.

(c) Modifying the scope of a UCA when performance has already begun. The
request should show that the modification is consistent with good business practices and
in the best interests of the Government.

817.7004-2 Price ceiling.
UCAs shall include a not-to-exceed price.
817.7004-3 Definitization schedule.

(a) UCAs shall contain definitization schedules that provide for definitization by the
earlier of—

(1) The date that is 180 days after issuance of the action (this date may be
extended but may not exceed the date that is 180 days after the contractor submits a
definitization proposal); or

(2) The date on which the amount of funds paid to the contractor under the
contract action is equal to more than 50 percent of the not-to-exceed price.

(b) Submission of a definitization proposal in accordance with the definitization
schedule is a material element of the contract. If the contractor does not submit a timely
definitization proposal, the contracting officer may suspend or reduce progress payments
under FAR 32.503-6, or take other appropriate action.

817.7004-4 Final price negotiation—profit.

Before the final price of a UCA is negotiated, contracting officers shall ensure the
profit agreed to and documented in the contract negotiation memorandum reflects
consideration of any risks incurred in performance of the work under the UCA.
817.7005 Contract clause.

(a) Use the clause at 852.217-70, Contract Action Definitization, in—

(1) All UCAs;

January 2008 Edition 817-5


https://www.acquisition.gov/far/32.503
https://www.va.gov/oal/library/vaar/vaar852.asp#85221770

DEPARTMENT OF VETERANS AFFAIRS ACQUISITION REGULATION

Part 817—Special Contracting Methods

(2) Solicitations associated with UCAs;
(3) Orders against basic ordering agreements;
(4) Indefinite delivery task orders; and
(5) Any other type of contract providing for the use of UCAs.
(b) Insert the applicable information in paragraphs (a), (b), and (d) of the clause.
(c) If, at the time of entering into the UCA, the contracting officer knows that the
definitive contract action will meet the criteria of FAR 15.403-1, 15.403-2, or 15.403-3 for

not requiring submission of certified cost or pricing data, the words “and certified cost or
pricing data” may be deleted from paragraph (a) of the clause.
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SUBCHAPTER D—SOCIOECONOMIC PROGRAMS

PART 819—SMALL BUSINESS PROGRAMS

Sec.
819.000 Scope of part.
Subpart 819.2—Policies
819.201 General policy.
819.202 Specific policies.
819.203 Relationship among small business programs.
819.203-70 Priority for SDVOSB/VOSB contracting preferences.

Subpart 819.3—Determination of Small Business Size and Status for Small
Business Programs

819.307 Protesting a firm’s status as a service-disabled veteran-owned
small business concern.
819.307-70 SDVOSB/VOSB status protests.
Subpart 819.5—Small Business Total Set-Asides, Partial Set-Asides, and
Reserves
819.501 General.
819.501-70 General principles for setting aside VA acquisitions.
819.502 Setting aside acquisitions.
819.502-1 Requirements for setting aside acquisitions.
819.502-2 Total small business set-asides.
819.507 Solicitation provisions and contract clauses.
819.507-70 Additional VA solicitation provisions and contract clauses.

Subpart 819.6—[Reserved]
Subpart 819.7—The Small Business Subcontracting Program

819.704-70 VA subcontracting plan requirements.
819.708 Contract clauses.
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Subpart 819.8—Contracting With the Small Business Administration (the 8(a)

Program)

819.800
819.811

819.811-370

819.7001
819.7002
819.7003
819.7004
819.7005
819.7006

819.7007
819.7008

819.7009
819.7010
819.7011

General.
Preparing the contracts.
VA/SBA Partnership Agreement and contract clauses.

Subpart 819.70—The VA Veterans First Contracting Program

General.

Applicability.

Eligibility.

Limitations on subcontracting compliance requirements.
Contracting order of priority.

VA service-disabled veteran-owned small business set-aside
procedures.

VA veteran-owned small business set-aside procedures.

Sole source awards to certified service-disabled veteran-owned
small businesses.

Sole source awards to certified veteran-owned small businesses.
[Reserved]

Contract clauses.

Subpart 819.71—[Reserved]

Authority: 15 U.S.C. 631, et seq.; 15 U.S.C. 637(d)(4)(E); 38 U.S.C. 8127-8128; 40 U.S.C. 121(c); 41
U.S.C. 1121(c)(3); 41 U.S.C. 1303; 41 U.S.C. 1702; and 48 CFR 1.301 through 1.304.
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PART 819—SMALL BUSINESS PROGRAMS
819.000 Scope of part.

(a) This part supplements FAR part 19 and implements the service-disabled
veteran-owned small business (SDVOSB), veteran-owned small business (VOSB),
and small business provisions of 38 U.S.C. 8127 and 8128, Executive Order 13360,
and the Small Business Act (15 U.S.C. 631 et. seq.) as applied to the Department of
Veterans Affairs (VA). This part also covers—

(1) Goals for using SDVOSBs and VOSBs;
(2) Priorities and preferences for using SDVOSBs/VOSBSs;
(3) SDVOSB/VOSB eligibility and contract compliance;
(4) Setting aside acquisitions for SDVOSBs/VOSBS;
(5) Sole-source awards to SDVOSBs and VOSBs; and
(6) Evaluation preferences and contract clauses.
Subpart 819.2—Policies
819.201 General policy.

(a) Itis VA policy that small business concerns owned and controlled by
veterans shall have maximum practicable opportunity to participate in VA acquisitions,
consistent the priorities and preferences prescribed under the Veterans First
Contracting Program in subpart 819.70.

(1) To carry out this policy the Secretary shall establish annual SDVOSB
and VOSB contracting goals.

(2) In support of these goals, each administration and staff office shall in
turn establish annual goals for each subordinate contracting activity that present, for
that activity, the maximum practicable opportunity for small business concerns, and
particularly SDVOSBs/VOSBS, to participate in the performance of the activity’s
contracts and subcontracts.

(3) The attainment of these goals or the use of interagency acquisition
vehicles does not limit the applicability of the Veterans First Contracting Program and
priorities in subpart 819.70.

(c) In addition to the duties and responsibilities in FAR 19.201(c), the Executive
Director, Office of Small and Disadvantaged Business Utilization (OSDBU)), is
responsible for overseeing implementation of the Veterans First Contracting Program
under subpart 819.70.
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(d) Each organization with contracting authority shall designate small business
specialists/technical advisors in coordination with the OSDBU Director.

Deviation per Class Deviation from VAAR parts 802, 806, 808, 810, 813, 819, 852,
and 873, dated February 16, 2023, to implement the expansion of the certification
requirement across all Federal agencies for Service-Disabled Veteran-Owned Small
Businesses (SDVOSBSs), and the transfer of the certification authority for both
SDVOSBs and Veteran-Owned Small Businesses (VOSBs) from the VA to the Small
Business Administration (SBA), effective January 1, 2023. The class deviation
updates various VAAR parts to implement the new policy regarding the SBA Veteran
Small Business Cetrtification Program, the relevant SBA certification database, and
removing the VA VIP database title and web address, and other pertinent information.

819.202 Specific policies. (DEVIATION)

OSDBU is responsible for reviewing procurement strategies, establishing
thresholds for such reviews and making recommendations to assist contracting
officers in the implementation of this part. These responsibilities shall be conducted
within the VA hierarchy of small business program preferences established by 38
U.S.C. 8127(h) (see subpart 819.70), which requires VA to consider preferences for
eligible and certified SDVOSBs first, then preferences for eligible and certified VOSBS,
both listed in the SBA certification database on the SBA Veterans Small Business
Certification Program (VetCert) portal at https://veterans.certify.sba.qov/ (see
819.7003 and 819.7005). Contracting officers shall use VA