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EEOC JUDGE CRITICIZES COM-
PLAINANT’S “KITCHEN-SINK”
APPROACH TO PURSUING HIS
CLAIMS

Many employees who file an EEO
complaint believe that the more inci-
dents or events that they allege within
a single complaint, the better their
chance of prevailing on at least some
of them. As the following case indi-
cates, the “kitchen-sink approach” can
sometimes backfire.

An employee filed a complaint of gen-
der discrimination and reprisal follow-
ing his nonselection for a GS-15 level
management position. In his com-
plaint, in addition to raising the non-
selection issue, he threw in additional
claims involving a performance ap-
praisal, a performance award, and a
harassment claim that contained 25
separate incidents or events alleged to
be discriminatory. These incidents or
events all involved insignificant mat-
ters, the type of things that normally
occur in the everyday workplace.

An EEOC judge determined that a
hearing was unnecessary and issued a
summary judgment decision based on
the Department’s investigative record.
The decision found no evidence to sup-
port the complainant’s claims of race
discrimination and retaliation with
regard to any of the matters he raised.

In issuing his decision, the EEOC
judge made a point of mentioning that
“the complainant appears to have em-

ployed the kitchen-sink approach in
pursuing his claims, which, in the end,
1s to his detriment.”

Even when they do not mention it spe-
cifically, as this judge did, some judges
do take this approach into considera-
tion when evaluating a complainant’s
claims. The kitchen sink approach —
complaining about anything and eve-
rything no matter how trivial or in-
consequential — has a tendency to re-
move the focus from important issues,
and can often detract from a com-
plainant‘s credibility.

IT

RETALIATION AGAINST SPOUSE
ACTIONABLE

As the following case shows, adverse
action taken against someone other
than the person who engaged in EEO
protected activity may still constitute
unlawful retaliation in certain cases.

A VA employee, who claimed he was
forced to take a disability retirement,
filed an EEO complaint alleging,
among other things, reprisal (retalia-
tion) in connection with his retirement
and several other incidents and
events, including a refusal by man-
agement to extend his wife’s tempo-
rary appointment at the medical cen-
ter beyond its expiration date. After
reviewing the evidence gathered dur-
ing the investigation, OEDCA con-
cluded that the complainant had failed
to prove his claims by a preponderance
of the evidence.
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With regard to the termination of the
spouse’s term appointment, OEDCA
found that, while the complainant was
unable to sustain his ultimate burden
of proving retaliation, he did manage
to establish his initial burden of prov-
ing a prima facie case, notwithstand-
ing that the action complained of in-
volved his spouse rather than himself.

Normally, an employee files a retalia-
tion claim because an adverse action is
taken against that employee, allegedly
because of the employee’s prior EEO
protected activity. It’s possible, how-
ever, to retaliate against an employee
by going after someone close to the
employee — for example a spouse or
other close relative.

The Equal Employment Opportunity
Commission has held that retaliation
against a close relative or spouse of an
employee who has engaged in EEO
protected activity can be challenged by
both the employee and the close rela-
tive or spouse, if both are employees.!

II1

REASSIGNMENT OF NURSE
HELD TO BE REASONABLE AC-
COMMODATION

The following case is an excellent ex-
ample of how management should
handle a request for reasonable ac-
commodation.

! Tinsley-Meyers v. Sec’y of Agriculture, EEOC
Appeal No. 01983304 (1999).

The complainant, a licensed vocational
nurse, was diagnosed with a latex al-
lergy. Her physician recommended
she avoid all latex products. She filed
an OWCP?2 claim, which the Depart-
ment of Labor accepted.

Upon learning that the condition was
severe, and possibly even life threat-
ening, the OWCP Program Manager
arranged to remove her from her LVN
position in the Urgi-Care center
(emergency room) because of the sig-
nificant risk of latex contact. The
complainant objected, but the man-
ager testified that it was simply not
possible to make the center latex free.
Having her work in a separate room in
the center was likewise not an option,
as 1t was not possible to prevent am-
bulance crews, doctors, and others en-
tering the area from introducing latex
powder or residue into the general ar-
eas and leaving it on the patients she
would have to treat.

The complainant was then assigned to
the Business Center, where she en-
rolled new patients and assigned them
to primary care providers. She ob-
jected, calling the work “clerical.” The
duties did, in fact, involve a good deal
of paperwork, but the complainant re-
tained her LVN job title and pay, and
she was able, at least to some extent,
to use her nursing knowledge in her
new job.

These facts notwithstanding, the com-
plainant requested, as accommodation
for her disability, that she be returned

2 Office of Workers Compensation Program, U.S.
Department of Labor.
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to a latex-free clinical setting. In re-
sponse to her request, the OWCP
manager requested medical documen-
tation to support the request. Her
physician submitted a letter explain-
ing the condition in detail, advising
that she not wear latex gloves or come
into contact with latex particles or
dust present in powdered latex gloves.
He confirmed that she could not work
in the emergency room or in any clini-
cal setting where there might be air-
borne latex material due to the use of
latex gloves by medical personnel.

Management tried to place her in sev-
eral different clinical settings thought
to be latex free. She continued, how-
ever, to have severe adverse reactions,
In one case requiring her absence from
work for several weeks. Pursuant to
her physician’s request that she be
removed from clinical duties, man-
agement returned her to enrollment
duties in the New Patient Clinic. The
complainant objected.

Later, management approached her
about another possible job, Mental
Health Support Clerk. The complain-
ant refused it, stating that she would
be unable to deal with mental health
patients, given her own fragile psycho-
logical condition at the time.

Accordingly, she was reassigned to the
Occupational Health Unit in the Out-
patient Clinic to manage medical re-
cords and schedule appointments. In
response, she requested reassignment
to a clinical position at another facility
because her current commute had be-
come dangerous due to a medication

she was taking that caused drowsi-
ness. Management granted her re-
quest. However, the job there was not
to her liking, so she was offered an
LVN position at another facility that
was about a 45-minute drive from her
home. The position was described as
career enhancing. In addition, she
was told she could remain in her cur-
rent location and would only have to
travel to the new location periodically
to coordinate clinical activities. The
complainant refused, saying it did not
meet her medical restrictions, even
though this particular facility was la-
tex-free.

In response to this refusal, manage-
ment offered to return her to the Oc-
cupational Health Unit to perform the
same records management duties she
had previously performed there. The
complainant accepted the position,
agreeing that it was a reasonable ac-
commodation, but then filed a disabil-
ity complaint alleging that manage-
ment had violated The Rehabilitation
Act. Specifically, she claimed that it
took management too long to accom-
modate her, and that it failed to utilize
the Reasonable Accommodation Com-
mittee to do so.

Following a two-day hearing, an
EEOC judge ruled against the com-
plainant, finding that management
had fully satisfied its obligations un-
der the Act to accommodate the com-
plainant’s condition. It was undis-
puted that the complainant was dis-
abled. Moreover, although accommo-
dation of her medical condition was
not possible in a clinical setting -- i.e.,
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she was no longer able to perform the
essential functions of an LVN in a
clinical setting -- management was
still under an obligation to consider
reassignment to other non-clinical po-
sitions for which she might be quali-
fied. Because such positions existed,
complainant was a “qualified individ-
ual with a disability”, as that term is
defined by EEO laws and regulations,
despite not being able to function as
an LVN in a clinical setting. Hence,
she was entitled to a reasonable ac-
commodation.

The judge found that management
provided the complainant with a rea-
sonable accommodation and that any
delay was due entirely to the com-
plainant’s objections to the accommo-
dations offered to her, and not to any
delay by management. Management
made repeated, good-faith efforts to
accommodate her, but the complain-
ant kept rejecting the offers until she
finally agreed to accept an accommo-
dation she previously rejected a year
earlier.

As for the lack of involvement by the
Reasonable Accommodation Commit-
tee, the judge correctly found that
there was no evidence the Committee
would have been more successful at

finding an accommodation than was
the OWCP Program Manager.

This case highlights the importance of
looking at the possibility of reassign-
ment as an accommodation when an
employee is no longer able to perform
the essential functions of his or her
current position.

IV

DIAGNOSIS OF *“MILD” BI-
LATERAL  CARPAL TUNNEL
SYNDROME FOUND NOT TO BE
A DISABILITY REQUIRING AC-
COMMODATION

The following case illustrates that the
mere fact that an individual has been
diagnosed with a medical condition —
in this case carpal tunnel syndrome —
does not necessarily mean that the in-
dividual has a disability under civil
rights laws. In addition, it highlights
the requirement that an individual
with a disability must submit proof
that the accommodation requested is
medically necessary.

The complainant in this case, a former
registered Nurse III, testified that she
was diagnosed with carpal tunnel
syndrome following a workplace
trauma injury to her hand. The condi-
tion was permanent, but the com-
plainant was able to control the symp-
toms with physical therapy, over-the-
counter medications, muscle relax-
ants, and wristbands. She also de-
scribed numerous compensating be-
haviors, such as avoiding certain
movements and using both hands
more often, which enabled her to con-
trol the symptoms. Her physician’s
diagnosis described her condition as
mild bilateral carpal tunnel syn-
drome. (emphasis added).

In view of her diagnosis, the com-
plainant requested an “ergonomically
correct private office or work station
with her own computer.” She provided
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no documentation from her physician
indicating the need for such an ac-
commodation. The record showed that
the complainant had been asking for a
private office or workstation for over
two years because she did not want to
share an office or computer equipment
with other nursing personnel. Never-
theless, as soon as one became avail-
able, her request for a private office
with her own equipment was granted.
The record also indicated that the
complainant continued to serve as a
nurse in the military reserves follow-
ing her hand injury and diagnosis.

Following a hearing, an EEOC admin-
istrative judge ruled that the VA did
not violate The Rehabilitation Act
when 1t failed to respond to her re-
quest for an “ergonomically correct
private office.” First, the judge cor-
rectly noted that the complainant
failed to prove that she was an “indi-
vidual with a disability”, as that term
1s defined in the above Act and
EEOC’s implementing regulations.
That is because she failed to show that
her diagnosed condition, which she
undisputedly had, amounted to a sub-
stantial limitation on any of her major
life activities.

The judge noted that her physician
had described her condition as “mild”,
thus suggesting no substantial limita-
tions. Furthermore, although not
mentioned by the judge, the complain-
ant’s own testimony indicated that she
was able to reduce or eliminate the
symptoms of her condition with medi-
cations and various compensating be-
haviors. Therefore, because she was

not an “individual with a disability”,
she was not entitled to a reasonable
accommodation, even though in this
case management did eventually meet
some of her requests.

Moreover, even if the complainant had
demonstrated that she was disabled,
by her own admission she failed to
produce any medical documentation
indicating a need for an “ergonomi-
cally correct private office” or a work-
station with her own private com-
puter. Accommodations requested
must bear some relation to the em-
ployee’s disability, and it was not clear
in this case why a private office or
workstation, as opposed to a shared
office or workstation with shared
equipment, was medically necessary.
A disabled employee must present
proof that the accommodation re-
quested is medically necessary, which
the complainant admittedly failed to
do in this case.

A"

“SPEAK-ENGLISH-ONLY” RULE
HELD TO BE LAWFUL UNDER
THE CIRCUMSTANCES

An absolute prohibition against speak-
ing any language other than English
at all times 1s presumed to violate Ti-
tle VII.3 However, as the following
case illustrates, “speak-English-only”
rules applied only at certain times
may be lawful where the employer can
show that employees are notified of

¥ EEOC’s Guidelines on Discrimination Because of
National Origin, 29 C.F.R. § 1606.7
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the rule and it is justified by business
necessity.

Complainant alleged that he was
treated differently than other employ-
ees who speak languages other than
English in the workplace, when a su-
pervisor chastised him for speaking
Spanish to his union representative.
According to the complainant, he has
at times observed other employees
conversing in another language in the
presence of patients who speak Eng-
lish without objection.

The supervisor responded by explain-
ing that while standing at the com-
munication center, she overheard a
discussion in Spanish at the communi-
cation desk. She stated that she no-
ticed an OR transport person and a
patient on a stretcher, and walked to-
ward the voices and requested that
Spanish not be spoken in front of the
patient. She originally did not know
who was speaking when she made her
request. The complainant was ap-
proximately four to five feet away on
the side of the hall speaking to his un-
lon representative when he responded
to her request by stating that the su-
pervisor could not stop him from
speaking Spanish.

The supervisor informed the com-
plainant in a polite, professional man-
ner that he was in the hall, not on
break, that he was in the presence of a
non-Spanish speaking patient, and
that patients are uncomfortable when
another language is spoken in front of
them, as they do not know if some-
thing is being said about them. De-

spite her explanation, the complainant
insisted that he had a right to speak
Spanish.

The supervisor further testified that
the complainant was loud enough that
she heard him at the communication
desk without knowing who he was at
the time. She added that while other
employees do speak other languages,
she has not heard it done in front of a
patient in a public area; and if she
heard any employee speaking a lan-
guage other than English in front of
an English-speaking patient, she
would intervene. She noted that she
did not discipline the complainant
over the incident.

According to the record, there was no
formal written policy on the matter,
but the issue had been covered in “car-
ing and courtesy” classes at the facil-
ity. As a result of this incident, an HR
specialist testified that the facility was
drafting a formal policy.

“Speak-English-only” rules requiring
that English be spoken in the presence
of customers have been upheld as jus-
tified by business necessity.¢ OEDCA
concluded that the limited “speak-
English-only” policy was justified by
business necessity. Moreover, the pol-
icy was not enforced in a disparate
manner -- i.e., there was no evidence
that employees were allowed to speak
other foreign languages in the pres-
ence of patients.

* Alvarez v. Dept. of Veterans Affairs, EEOC Appeal
No. 01A10091 (2003).
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VI

OUTSOURCING OF LAUNDRY
SERVICES NOT DISCRIMINA-
TORY

“Outsourcing” is undoubtedly a hot
button issue for many employees in
both the public and private sector.
While the motive behind outsourcing
1s almost always financial, employees
occasionally claim that discrimination
1s the reason. As the following case
demonstrates, such claims almost al-
ways fail.

An employee had worked in the Laun-
dry Section of a VA medical center for
over 15 years. By all accounts he en-
joyed his job and performed it well.

Because of the age of the laundry e-
quipment and the condition of the
building housing it, the facility direc-
tor requested the associate director to
conduct a study evaluating the laun-
dry operation and to prepare a written
report with recommendations, if any,
for changes and improvement.

The associate director reported back
that the laundry, overall, was in bad
shape. It had been built in the 1950s,
some of the equipment was over 30
years old, and not in good operating
order. The building leaked water,
constantly needed repairs, and the
basement was always flooding. Condi-
tions that year had become even worse
due to a lack of air conditioning and a
rise in the frequency of equipment
breakdown.

The associate director further reported
that it would cost 3.3 million dollars to
keep the laundry running “as i1s” — i.e.,
without upgrades — and about 5.5 mil-
lion dollars to upgrade and automate
it. He also noted that any new equip-
ment purchased would wear out before
the upgrade had paid for itself.

After reviewing the report the facility
the director closed the laundry for
safety and sanitation reasons and out-
sourced laundry services. All laundry
section employees were reassigned to
different positions in the medical cen-
ter. A few of the employees, including
the complainant, lost temporary pro-
motions previously given to them be-
cause they had been operating com-
plex machinery. Otherwise, however,
all employees retained their original
grade and pay level.

The complainant filed a complaint al-
leging that the decision to outsource
laundry services was motivated by his
race, color, and age. In support of his
claim, he alleged that the decision was
“lllegal” and that there were more Af-
rican-American employees in the laun-
dry than White and Hispanic employ-
ees.

After reviewing the investigative file,
an EEOC judge determined that sum-
mary judgment was appropriate, i.e.,
that a hearing was unnecessary. The
judge issued a decision finding that
the complainant was not even able to
establish a prima facie case, as he was
unable to show that he was treated
less favorably than other laundry ser-
vice employees, all of whom were reas-
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signed, including White employees,
Hispanic employees, and an employee
under the age of 40. Moreover, he of-
fered no other evidence to suggest that
race, color, or age might have factored
into the decision to close the laundry.

The judge went on to note that even if
a prima facie case had been estab-
lished, management met its burden of
articulating legitimate, nondiscrimi-
natory reasons for the closure, and
there was no evidence in the record
indicating that those reasons were a
pretext for discrimination.

Vil

Questions and Answers About
Cancer in the Workplace and the
Americans with Disabilities Act
(ADA)

INTRODUCTION

The Americans with Disabilities Act
(ADA) 1s a federal law that prohibits
discrimination against individuals
with disabilities. Title I of the ADA
covers employment by private employ-
ers with 15 or more employees as well
as state and local government employ-
ers. The Rehabilitation Act provides
the same protections related to federal
employment. In addition, most states
have their own laws prohibiting em-
ployment discrimination on the basis
of disability. Some of these state laws
apply to smaller employers and may
provide protections in addition to
those available under the ADA.!

The U.S. Equal Employment Oppor-
tunity Commission (EEOC) enforces
the employment provisions of the
ADA.2 This is the fourth in a series of
question-and-answer documents ad-
dressing particular disabilities in the
workplace.? It explains how the ADA
might apply to job applicants and em-
ployees who have or had cancer. In
particular, this guide explains:

e when cancer is a disability un-
der the ADA;

e when an employer may ask an
applicant or employee questions
about his or her cancer and how
it should treat voluntary disclo-
sures;

e what types of reasonable ac-
commodations employees with
cancer may need; and,

e how employers can ensure that
they do not discriminate against
applicants and employees with
cancer.

GENERAL
ABOUT CANCER

INFORMATION

Approximately 40 percent of the more
than one million Americans diagnosed
with some form of cancer each year
are working-age adults, and nearly 10
million Americans have a history of
cancer.*

Despite significant gains in cancer
survival rates and the passage of the
ADA, people with cancer still experi-
ence barriers to equal job opportuni-
ties. One reason individuals with can-
cer face discrimination at work is their
supervisors' and co-workers' misper-
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ceptions about their ability to work
during and after cancer treatment.
Even when the prognosis is excellent,
some employers expect that a person
diagnosed with cancer will have long
absences from work or not be able to
focus on duties. Today, however,
unlike one hundred years ago when
cancer was a literal "death sentence,"
most working-age cancer survivors re-
turn to work and have relatively the
same productivity rates as other
workers.5

1. What is cancer?

Cancer is a group of related diseases
characterized by the out-of-control
growth of abnormal cells caused both
by external and internal factors such
as chemicals, radiation, immune con-
ditions, and inherited mutations. Dif-
ferent cancers have different risk fac-
tors. Many people with one or more
risk factors never develop cancer,
while others with this disease have no
known risk factors. Different types of
cancer vary in their rate of growth,
pattern of spreading throughout the
body, and response to treatment.
Many types of cancer may be cured by
surgery, radiation, chemotherapy,
hormone therapy, and/or bone marrow
transplant.6

Cancer's effect on an individual de-
pends on many factors, including the
primary site of the cancer, stage of the
disease, age and health of the individ-
ual, and type of treatment(s). The
most common symptoms and side ef-
fects of cancer and/or its treatment are
pain, fatigue, problems related to nu-

trition and weight management, nau-
sea, vomiting, hair loss, low blood
counts, memory and concentration
loss, depression, and respiratory prob-
lems.7

2. When is cancer a disability un-
der the ADA?

Cancer is a disability under the ADA
when it or its side effects substantially
limit(s) one or more of a person's ma-
jor life activities.

Example: Following a lumpectomy
and radiation for aggressive breast
cancer, a computer sales representa-
tive experienced extreme nausea and
constant fatigue for six months. She
continued to work during her treat-
ment, although she frequently had to
come in later in the morning, work
later in the evening to make up the
time, and take breaks when she ex-
perienced nausea and vomiting. She
was too exhausted when she came
home to cook, shop, or do household
chores and had to rely almost exclu-
sively on her husband and children to
do these tasks. This individual's can-
cer 1s a disability because it substan-

tially limits her ability to care for her-
self.

Example: A telephone repairman
with an advanced form of testicular
cancer has chemotherapy and surgery
that render him sterile. He is an indi-
vidual with a disability under the
ADA because he is substantially lim-
ited in the major life activity of repro-
duction.

10
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Even when the cancer itself does not
substantially limit any major life ac-
tivity (such as when it is diagnosed
and treated early), it can lead to the
occurrence of other impairments that
may be disabilities. For example,
sometimes depression may develop as
a result of the cancer, the treatment
for it, or both. Where the condition
lasts long enough (i.e., for more than
several months) and substantially lim-
1ts a major life activity, such as inter-
acting with others, sleeping, or eating,
it is a disability within the meaning of
the ADA.

Cancer also may be a disability be-
cause 1t was substantially limiting
some time in the past.

Example: A company president was
hospitalized for 30 days immediately
following his diagnosis of blood cancer.
Because his treatment, which included
chemotherapy and a bone marrow
transplant, weakened his immune sys-
tem he was unable to care for himself
for six months and had to avoid inter-
actions with almost everyone except
his doctors, nurses, and immediate
family members. This individual has
a record of a disability.

Finally, cancer is a disability when it
does not significantly affect a person's
major life activities, but the employer
treats the individual as if it does.

Example: An individual with a fa-
cial scar from surgery to treat skin
cancer applies to be an airline cus-
tomer service representative. The in-
terviewer refuses to consider him for

the position because she fears that his
scar will make customers uncomfort-
able. In basing her decision not to
hire on the presumed negative reac-
tions of customers, the interviewer is
regarding the applicant as substan-
tially limited in working in any job
that involves interacting with the pub-
lic.

Example: After making a job offer,
an employer learns that an applicant's
genetic profile reveals an increased
susceptibility to colon cancer. Al-
though the applicant does not cur-
rently have and may never in fact de-
velop colon cancer, the employer with-
draws the job offer solely based on
concerns about productivity, insurance
costs, and attendance. The employer
1s treating the applicant as if he has a
disability.

Under the ADA, the determination of
whether an individual currently has,
has a record of, or is regarded as hav-
ing a disability 1s made on a case-by-
case basis.

OBTAINING, USING, AND DIS-
CLOSING MEDICAL INFORMA-
TION

Title I of the ADA limits an employer's
ability to ask questions related to dis-
ability or conduct medical examina-
tions at three stages: pre offer, post
offer, and during employment.

Job Applicants

Before an Offer of Employment
is Made

11
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3. May an employer ask a job ap-
plicant whether he has or had
cancer or about treatment related
to cancer prior to making a job of-
fer?

No. An employer may not ask ques-
tions about an applicant's medical
condition or require an applicant to
have a medical examination before it
makes a conditional job offer. This
means that an employer cannot ask an
applicant questions such as:

e whether she has or ever had
cancer;

e whether she is undergoing che-
motherapy or radiation or tak-
ing medication used to treat or
control cancer (e.g., Tamoxifen)
or ever has done so in the past;
or,

e whether she ever has taken
leave for surgery or medical
treatment, or how much sick
leave she has taken in the past
year.

Of course, an employer may ask an
applicant who appears to be sick or
tired how he is feeling. An employer
also may ask any applicant questions
pertaining to the performance of the
job, such as:

e whether he can lift up to 50

pounds;

e whether he can travel out of
town; or,

e whether he can work rotating
shifts.

The ADA also does not require appli-
cants to voluntarily disclose that they
have or had cancer or another disabil-
ity unless they will need a reasonable
accommodation for the application
process (e.g., additional time to take a
pre-employment test due to fatigue
caused by radiation treatments).
Some individuals with cancer, how-
ever, choose to disclose their condition
to dispel any rumors or speculation
about their appearance, such as ema-
ciation or hair loss. Others choose to
disclose their cancer when applying
for a job because they will need a rea-
sonable accommodation to do the job
(e.g., flexible working hours to receive
or recover from treatment). A person
with cancer also is permitted to re-
quest an accommodation after becom-
ing an employee, even if she did not
ask for one when applying for the job
or after receiving the job offer.

4. May an employer ask any fol-
low-up questions if an applicant
voluntarily reveals that he has or
had cancer?

An employer may not ask an applicant
who has voluntarily disclosed that he
has cancer any questions about the
cancer, its treatment, or its prognosis.
However, if an applicant voluntarily
discloses that he has cancer and the
employer reasonably believes that an
accommodation will be required to
perform the job, an employer may ask
whether the applicant will need an ac-
commodation and, if so, what type.

Example: An individual applies for
a retail clerk position at a 24-hour

12
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convenience store. The job posting in-
dicated that the store was seeking to
hire a clerk to work from 2:00 p.m. to
10:00 p.m. During the interview, the
applicant mentions that the hours are
1deal for him because he will not have
to make any adjustments to his
scheduled radiation treatments for
prostate cancer, which occur in the
early morning and are expected to
continue for the next five weeks. He
also mentions that he has not had any
side effects during his first three
weeks of treatment. Because the ap-
plicant is not requesting a reasonable
accommodation, and there is no reason
to believe he will require one, the in-
terviewer cannot ask him any ques-
tions about the need for reasonable
accommodation.

Example: An applicant for a bank
teller position arrives at the job inter-
view wearing a scarf on her head and
explains that it is because she is cur-
rently undergoing chemotherapy and
has lost her hair. The bank has a pol-
icy of generally prohibiting tellers
from wearing hats, caps, or head-
scarves while at work. The inter-
viewer may explain the workplace pol-
icy and ask the applicant whether she
may need a reasonable accommoda-
tion (i.e., modification of the policy un-
til her hair grows back).

The employer also must keep any in-
formation an applicant discloses about
his medical information confidential.
(See below: "Keeping Medical Informa-
tion Confidential")

After an Offer of Employment is
Made

Once an employer has made a job of-
fer, it may ask questions about an ap-
plicant's health and may require a
medical examination as long as it
treats all applicants for the same type
of position in the same manner. A job
offer 1s not considered "real," however,
until the employer has obtained and
evaluated all readily available non-
medical information.

5. What should an employer do
when it learns that an applicant
has or had cancer after she has
been offered a job?

The fact that an applicant has or had
cancer may not be used to withdraw a
job offer if the applicant is able to per-
form the fundamental duties ("essen-
tial functions") of a job, with or with-
out reasonable accommodation, and
without posing a direct threat to
safety. (A "direct threat" is a signifi-
cant risk of substantial harm to the
individual or others in the workplace
that cannot be reduced or eliminated
through reasonable accommodation.
(See Questions 6, 7, and 18 below.)
The employer, therefore, should evalu-
ate the applicant's present ability to
perform the job rather than make un-
founded assumptions. To do this, an
employer also may ask the applicant
medically related follow-up questions
about his cancer, such as whether he
1s undergoing treatment or experienc-
ing any side effects that could inter-
fere with the ability to do the job or
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that might require a reasonable ac-
commodation.

Example: An applicant 1s asked to
complete a medical history question-
naire and have a medical examination
after receiving an offer of a security
guard position. In the section of the
questionnaire asking about various
current and/or past medical condi-
tions, the applicant indicates that she
was diagnosed with very early-stage
colon cancer six years ago. When the
doctor conducting the medical exam
asks medically related follow-up ques-
tions about the possibility of recur-
rence, the applicant explains that she
did not require any further treatment
after the malignant polyp was re-
moved and that her annual colono-
scopies for the past five years have
shown no evidence of disease. Because
the applicant i1s able to perform the
duties of a security officer without pos-
ing a direct threat, the employer may
not withdraw the job offer.

Employees

The ADA strictly limits the circum-
stances under which an employer may
ask questions about an employee's
medical condition or require the em-
ployee to have a medical examination.

6. When may an employer ask an
employee if cancer, or some other
medical condition, may be affect-
ing her ability to do her job?

An employer may ask questions or re-
quire an employee to have a medical
examination only when it has a le-

gitimate reason to believe that cancer,
or some other medical condition, may
be affecting the employee's ability to
do her job, or to do so safely. Some-
times an employer will be able to ask
for medical information because it
knows that the person has cancer and
reasonably believes that the cancer
itself, its treatment, and/or side effects
are causing the employee's perform-
ance problems. At other times, an
employer may ask for medical infor-
mation when it has observed symp-
toms, such as fatigue or difficulties
with memory or concentration, or has
received reliable information from
someone else (e.g., a family member or
co-worker), indicating that the em-
ployee may have a medical condition
that is causing performance problems.

Example: An attorney complains to
a law firm partner that, several times
a day for the past month, the recep-
tionist has missed numerous phone
calls and has not been at her desk to
greet clients. The attorney explains
that she has been reluctant to say
anything because she knows that
around the same time the performance
problems began, the receptionist
started undergoing radiation for some
type of cancer. The partner may ask
the receptionist questions about
whether her cancer treatments are
causing the performance problems
and, if so, how long the treatments are
expected to continue and whether she
needs a reasonable accommodation.

Poor job performance, however, often

is unrelated to a medical condition and
should be handled in accordance with
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an employer's existing employment
policies.

Example: A normally reliable com-
puter programmer, who had surgery
several years ago to treat early-stage
thyroid cancer, lately has been calling
in sick on Monday mornings. This
pattern started shortly after the pro-
grammer began working weekends as
a bartender. The supervisor can coun-
sel the programmer about his atten-
dance problems but may not ask him
questions about his medical condition
(including whether his cancer has re-
turned) unless there is evidence that
his absences stem from a medical con-
dition.

7. May an employer require an
employee on leave because of can-
cer to provide documentation or
have a medical exam before allow-
ing her to return to work?

Yes. If the employer has a reasonable
belief that the employee may be un-
able to perform her job or may pose a
direct threat to herself or others, the
employer may ask for medical infor-
mation. However, the employer may
obtain only the information needed to
make an assessment of the employee's
present ability to perform her job and
to do so safely.

Example: A newspaper reporter,
who has been on leave for eight
months receiving experimental treat-
ment for non-aggressive lung cancer,
notifies her employer that she will be
able to return to work in two weeks
but will need to continue her treat-

ment for four more months. Because
the reporter's job frequently requires
her to travel nationally and interna-
tionally on short notice, the employer
may ask her to provide a doctor's note
or other documentation indicating
whether she can travel during the
next four months and, if so, how long
she can be away.

8. Are there any other instances
when an employer may ask an em-
ployee about cancer?

An employer may ask an employee
with cancer:

e for information, including rea-
sonable documentation, explain-
ing the need for a reasonable
accommodation requested be-
cause of cancer;

e for medical information that is
part of a voluntary wellness
program;8

e to justify the use of sick leave
by providing a doctor's note or
other explanation, as long as all
employees who use sick leave
are required to do the same and
the information requested does
not exceed what is necessary to
verify that sick leave is being
used appropriately; and,

e for periodic updates on his con-
dition if the employee has not
provided an exact or fairly spe-
cific date of return, or where the
employee requests leave in ex-
cess of that which the employer
already has granted.?

Of course, an employer may call em-
ployees on extended leave to check on
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their progress or to express concern for
their health.10
Keeping Medical Information
Confidential

With limited exceptions, an employer
must keep confidential any medical
information it learns about an appli-
cant or employee. Under the following
circumstances, however, an employer
may disclose that an employee has
cancer:

e to supervisors and managers, if
necessary to provide a reason-
able accommodation or meet an
employee's work restrictions;

e to first aid and safety personnel
if an employee would need
emergency treatment or require
some other assistance at work;

e to individuals investigating
compliance with the ADA and
similar state and local laws;
and,

e as needed for workers' compen-
sation or 1nsurance purposes
(for example, to process a
claim).

9. May an employer explain to
other employees that their co-
worker is allowed to do something
that generally is not permitted
(such as work at home or take pe-
riodic rest breaks) because she has
cancer?

No. Telling co-workers that an em-
ployee i1s receiving a reasonable ac-
commodation amounts to a disclosure
of the employee's disability. Rather

than disclosing that the employee is
receliving a reasonable accommoda-
tion, the employer should focus on the
importance of maintaining the privacy
of all employees and emphasize that
its policy is to refrain from discussing
the work situation of any employee
with co-workers. Employers may be
able to avoid many of these kinds of
questions by training all employees on
the requirements of EEO laws, includ-
ing the ADA.

10. If an employee has lost a lot of
weight or appears fatigued, may
an employer explain to co-workers
that the employee has cancer?

No. Although the employee's co-
workers and others in the workplace
may be concerned about the em-
ployee's health, an employer may not
reveal that the employee has cancer.

Example: A hair stylist, who has
been unable to eat regularly because
he is undergoing chemotherapy for
melanoma, has lost 30 pounds. His co-
workers and other clients are gossip-
ing about whether he i1s HIV-positive
or has AIDS. The salon owner should
act to discourage the rumors and gos-
sip but may not disclose that the em-
ployee has cancer.

An employer also may not explain to
other employees why an employee
with cancer has been absent from
work.

ACCOMMODATING EMPLOYEES
WITH CANCER
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The ADA requires employers to pro-
vide adjustments or modifications to
enable people with disabilities to enjoy
equal employment  opportunities
unless doing so would be an undue
hardship (i.e., a significant difficulty
or expense). Accommodations vary
depending on the needs of an individ-
ual with a disability. Not all employ-
ees with cancer will need an accom-
modation or require the same accom-
modations, and most of the accommo-
dations a person with cancer might
need will involve little or no cost. An
employer must provide a reasonable
accommodation that is needed because
of the limitations caused by the cancer
itself, the side effects of medication or
treatment for the cancer, or both. For
example, an employer may have to ac-
commodate an employee who is unable
to work while she is undergoing che-
motherapy or who has depression as a
result of cancer, the treatment for it,
or both. An employer, however, has no
obligation to monitor an employee's
medical treatment or ensure that he is
receiving appropriate treatment.

11. What types of reasonable ac-
commodations may employees with
cancer need?

Some employees with cancer may need
one or more of the following accommo-
dations:

e leave for doctors' appointments
and/or to seek or recuperate
from treatment!!

e periodic breaks or a private
area to rest or to take medica-
tion

e adjustments to a work schedule

Example: An engineer working in-
dependently on a long-term project
has to undergo radiation for cancer
every weekday morning for the next
eight weeks. The employer should
consider whether it could provide a
flexible schedule (e.g., allow him to
come in later or work part-time) to ac-
commodate his treatment.

e permission to work at home!2

e modification of office tempera-
ture

e permission to use work tele-
phone to call doctors

e reallocation or redistribution of
marginal tasks to another em-
ployee

Example: A janitor, who had a leg
amputated to cure bone cancer, can
perform all of his essential job func-
tions without accommodation but has
difficulty climbing into the attic to oc-
casionally change the building's air
filter. The employer likely can reallo-
cate this marginal function to one of
the other janitors.

e reassignment to another job

Example: As a result of lymphe-
demal3 from her mastectomy, a truck
driver for a courier service no longer
can lift anything heavier than 10
pounds and, therefore, informs her
employer that she is unable to do her
current job, which requires her to load
and unload packages weighing up to
70 pounds. The employer must con-
sider whether a vacant position exists
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for which the driver is qualified and to
which she can be reassigned as a rea-
sonable accommodation, absent undue
hardship. The vacant position must
be equivalent in terms of pay and
status to the original job, or as close as
possible if no equivalent position ex-
ists. The position need not be a pro-
motion, although the employee should
be able to compete for any promotion
for which she is eligible. The employer
also does not have to "bump" another
employee to create a vacancy.

Some employees with cancer may need
accommodations other than the ones
listed above. The employer, therefore,
should discuss with the employee her
particular limitations and whether
there is anything the employer can do
to enable her to work. For example,
an employer might explore the possi-
bility of providing certain equipment
(e.g., a chair or stool to help with fa-
tigue), a temporary transfer, or
changes in how work is performed
(e.g., altering when or how a function
1s done to help with concentration
problems).

12. How does an employee with
cancer request a reasonable ac-
commodation?

There are no "magic words" that a
person has to use when requesting a
reasonable accommodation. A person
simply has to tell the employer that
she needs an adjustment or change at
work because of her cancer.

Example: A nurse tells her supervi-
sor that she is having trouble working

12 hours a day because of medical
treatments she 1s wundergoing for
breast cancer. This is a request for
reasonable accommodation.

A request for reasonable accommoda-
tion also can come from a family
member, friend, health professional, or
other representative on behalf of a
person with cancer.

13. May an employer request
documentation when an employee
who has cancer needs a reasonable
accommodation?

Yes. An employer may request rea-
sonable documentation where a dis-
ability or the need for reasonable ac-
commodation is not obvious. An em-
ployer, however, is entitled only to
documentation sufficient to establish
that the employee's cancer is a disabil-
ity and that explains why an accom-
modation is needed. A request for an
employee's entire medical record, for
example, would be inappropriate, as it
likely would include information about
conditions other than the employee's
cancer.

Example: An employee asks for
leave to receive treatment for colon
cancer. His oncologist provides a let-
ter indicating that treatment of the
condition will require surgery to re-
move a portion of the large intestines,
along with chemotherapy and radia-
tion. The employee will be totally un-
able to work for the next six months
and, even after the cancer has been
treated and the employee can return
to work, he will have to use a colos-
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tomy bag for the rest of his life for
waste elimination. The oncologist's
letter concludes that, although he
hopes the employee will be able to re-
turn to a fairly normal life-style fol-
lowing his treatments, he will need to
remain under close medical supervi-
sion for five years to detect and pre-
vent any recurrence. The doctor's let-
ter is sufficient to demonstrate that
the employee has a disability and
needs the reasonable accommodation
of leave. If, after returning to work,
the employee makes a subsequent ac-
commodation request related to his
colon cancer and the need for accom-
modation is not obvious, the employer
may ask for documentation (e.g., a
doctor's note) demonstrating why the
accommodation is needed but may not
ask for documentation establishing
that the employee's colon cancer is a
disability.

14. Does an employer have to
grant every request for a reason-
able accommodation?

No. An employer does not have to
provide an accommodation that would
result in “undue hardship.” Undue
hardship means that providing the
reasonable accommodation would re-
sult in significant difficulty or ex-
pense. However, if a requested ac-
commodation is too difficult or expen-
sive, an employer should determine
whether there is another easier or less
costly accommodation that would meet
the employee's needs.

An employer also is not required to
provide the reasonable accommodation

that an individual wants but, rather,
may choose among reasonable accom-
modations as long as the chosen ac-
commodation is effective. If more than
one accommodation 1is effective, the
employee's preference should be given
primary consideration.

15. May an employer be required
to provide more than one accom-
modation for the same employee
with cancer?

Yes. The duty to provide a reasonable
accommodation is an ongoing one. Al-
though some employees with cancer
may require only one reasonable ac-
commodation, others may need more
than one. For example, an employee
with cancer may require leave for sur-
gery and subsequent recovery but may
be able to return to work on a part-
time or modified schedule while re-
ceiving chemotherapy. An employer
must consider each request for a rea-
sonable accommodation and determine
whether it would be effective and
whether providing it would pose an
undue hardship.

16. Is an employer required to re-
move one or more of a job's essen-
tial functions to accommodate an
employee with cancer?

No. An employer never has to reallo-
cate essential functions as a reason-
able accommodation but can do so if it
wishes. In fact, it may be mutually
beneficial to the employer and em-
ployee to remove an essential function
that the employee is unable to do, at
least on a temporary basis, because of
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limitations caused by the cancer, its
treatment, and/or side effects.

Example: A doctor becomes too fa-
tigued from cancer treatments to per-
form surgery, but she still is able to
conduct surgical consults and perform
her research and teaching duties. Her
employer may temporarily remove her
from the surgery schedule, rather than
placing her on leave, while allowing
her to continue performing her other
duties.

17. May an employer automati-
cally deny a request for leave from
someone with cancer because the
employee cannot specify an exact
date of return?

No. Granting leave to an employee
who 1s unable to provide a fixed date
of return may be a reasonable accom-
modation. Although many types of
cancer can be successfully treated --
and often cured -- the treatment and
severity of side effects often are un-
predictable and do not permit exact
timetables. An employee requesting
leave because of cancer, therefore,
may be able to provide only an ap-
proximate date of return (e.g., "in six
to eight weeks," "in about three
months"). In such situations, or in
situations in which a return date must
be postponed because of unforeseen
medical developments, employees
should stay in regular communication
with their employers to inform them of
their progress and discuss the need for
continued leave beyond what origi-
nally was granted. The employer also
has the right to require that the em-

ployee provide periodic updates on his
condition and possible date of return.
After receiving these updates, the em-
ployer may reevaluate whether con-
tinued leave constitutes an undue

hardship.
CONCERNS ABOUT SAFETY

When it comes to safety, an employer
should be careful not to act on the ba-
sis of myths, fears, generalizations, or
stereotypes about cancer. Instead, the
employer should evaluate each indi-
vidual on his knowledge, skills, ex-
perience, and the extent to which can-
cer affects his ability to work in a par-
ticular job.

18. When may an employer pro-
hibit a person who has cancer
from performing a job because of
safety concerns?

An employer only may exclude an in-
dividual with cancer from a job for
safety reasons when the individual
poses a direct threat. A “direct threat”
1s a significant risk of substantial
harm to the individual or others that
cannot be eliminated or reduced
through reasonable accommodation.
This determination must be based on
objective, factual evidence, including
the best recent medical evidence and
advances to treat and cure cancer.

In making a direct threat assessment,
the employer must evaluate the indi-
vidual's present ability to safely per-
form the job. The employer also must
consider:
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(1) the duration of the risk;

(2) the nature and severity of the
potential harm;

(3) the likelihood that the potential
harm will occur; and,

(4) the imminence of the potential
harm.

The harm must be serious and likely
to occur, not remote and speculative.
Finally, the employer must determine
whether any reasonable accommoda-
tion would reduce or eliminate the
risk.

Example: A school district may not
demote a high school principal, who
has been successfully treated for non-
Hodgkin's lymphoma, because it fears
that the stress of the job may trigger a
relapse.

HARASSMENT

The ADA also prohibits harassment
based on disability just as other fed-
eral laws prohibit harassment based
on race, sex, color, national origin, re-
ligion, or age. Harassment i1s action-
able under the ADA when a person is
subjected to offensive conduct that is
sufficiently severe or pervasive to cre-
ate a hostile or abusive work environ-
ment. Employees who believe that
they have been harassed because of
cancer may file a complaint as de-
scribed below.

LEGAL ENFORCEMENT

Any person who believes that his or
her Federal employment rights have
been violated on the basis of disability

and wants to file a complaint may do
so in accordance with EEOC’s Federal
complaint processing regulations (29
CFR Part 1614). For a detailed de-
scription of the process, visit EEOC’s
web site at
http://www.eeoc.gov/facts/fs-fed.html.

Retaliation

The ADA prohibits retaliation by an
employer against someone who op-
poses discriminatory employment
practices, files a charge of employment
discrimination, or testifies or partici-
pates in any way in an investigation,
proceeding, or litigation. Persons who
believe that they have been retaliated
against may file a complaint of retalia-
tion as described above.

[1] For example, disability laws in California,
Pennsylvania, New Jersey, and New York ap-
ply to employers with fewer than 15 employ-
ees. The California disabilities statute also
specifically covers individuals who currently
have cancer or have had cancer in the past.

[2] The EEOC also coordinates compliance
with Executive Order 13145, which prohibits
discrimination in federal employment based
on protected genetic information, such as in-
formation about the occurrence of a disease
(such as cancer) or a medical condition in an
applicant's or employee's family members.
See EEOC Policy Guidance on Executive Or-
der 13145: To Prohibit Discrimination in Fed-
eral Employment Based on Genetic Informa-
tion (July 26, 2000) at
www.eeoc.gov/policy/docs/guidance-
genetic.html.

[3] See Questions and Answers About Diabe-
tes in the Workplace and the Americans with
Disabilities Act (ADA) at
www.eeoc.gov/facts/diabetes.html, Questions
and Answers About Epilepsy in the Workplace
and the Americans with Disabilities Act
(ADA) at www.eeoc.gov/facts/epilepsy.html,
and Questions & Answers About Persons with
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Intellectual Disabilities in the Workplace and
the Americans with Disabilities Act, at
www.eeoc.gov/facts/intellectual disabilities.ht
ml.

[4] American Cancer Society (ACS), Cancer
Facts & Figures 2005.

[6] See George M. Wheatley et al., The Em-
ployment of Persons with a History of Treat-
ment for Cancer, 33 Cancer 441, 445
(1974)(concluding that "the selective hiring of
persons who have been treated for cancer, in
positions for which they are qualified, is a
sound industrial practice").

[6] ACS, Cancer Reference Information at
http://www.cancer.org.

[7] Id.

[8] The ADA allows employers to conduct vol-
untary medical examinations and activities,
including obtaining voluntary medical histo-
ries, which are part of an employee wellness
program (such as a smoking cessation or can-
cer detection screening program), as long as
any medical records (including, for example,
the results of a mammogram or other diagnos-
tic tests) acquired as part of the program are
kept confidential.

[9] See Enforcement Guidance: Disability-
Related Inquiries and Medical Examinations
of Employees Under the Americans with Dis-
abilities Act (ADA) at Question 16 (July 26,
2000) at www.eeoc.gov/policy/docs/guidance-
inquiries.html.

[10] Id.

[11] An employee who needs continuing or in-
termittent leave, or a part-time or modified
schedule, as a reasonable accommodation also
may be entitled to leave under the Family and
Medical Leave Act (FMLA). For a discussion
of how employers should treat situations in
which an employee may be covered both by
the FMLA and the ADA, see Questions 21
and 23 in the EEOC Enforcement Guidance
on Reasonable Accommodation and Undue
Hardship Under the Americans with Disabili-
ties Act (rev. Oct. 17, 2002) at
www.eeoc.gov/policy/docs/accommodation.html

[12] See EEOC fact sheet on Telework as a
Reasonable Accommodation at
www.eeoc.gov/facts/telework.html.

[13] Treatment for cancer may have some
permanent effects. In breast cancer, for exam-

ple, removal of lymph nodes makes women
subject to lymphedema, a painful swelling in
the arms and hands.
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Constructive Election (of EEO v. MSPB v. negotiated grievance process): (See: Election of Remedies)
Continuing Violations: V, 3, p. 19-22; VI, 4, p. 6-8
Contracting Out Work: See: Outsourcing Work
Cooperate (duty to): (See: Failure to Cooperate)
Credibility: (See: Evidence)
Customer/Co-Worker Preferences): (See: National Origin)

D
Damages:
Age Discrimination Claims (not available in): II, 2, p.13-14; 1V, 4, p. 10-11
Amount of: IX, 4, p. 13-16
Article about: IX, 4, p. 10-16
Causation Requirement: II, 4, p. 8-9; IX, 4, p. 12-13
Disability Discrimination Claims (when available): II, 2, p. 13-14
Pecuniary vs. Nonpecuniary: IX, 4, p. 11-12
Proof of: IX, 4, p. 12-13
Remedial vs. Punitive: VII, 3, p. 3-5; IX, 4, p. 11

Depression: (See: Disability: Type of)
Diabetes: (See: Disability: Type of)
Direct Evidence: (See: Evidence: Direct)
Direct Threat: (See: Disability: Direct Threat)
Disability:
Accommodation:
Articles about: III, 1, p. 15-18, 1III, 2, p. 6-13; 1III, 3, p. 7-10; 1III, 4, p. 11-20;

IV, 1, p. 9-14;

IV, 2,p.9-14: 1V, 3, p. 14-19; VI, 2, p. 12-16; VII, 2, p. 10-19; VII, 3, p. 13-26;

VIL 4, p. 12-13; 1X, 2, p. 10-11
Absences: II, 1, p. 4-5; IX, 1, p.8-9

Choice of (See also: Disability: Accommodation, Effective): V, 2, p. 11-12; V, 3, p. 16-19; VII, 3, p. 7-8;

1X, 3, p. 6; X, 2, p. 4-5
Diseases: VIII, 3, p. 11-15 (article); X, 4, p. 4-5
Duty to Consider: II, 4, p. 2-3
Entitlement to: IX, 3, p. 4-5; IX, 4,p.2-3; X, 1,p.6-8; X, 2, pp. 4 and 5-7
Effective (See also: Disability: Accommodation: Choice of). VII, 3, p. 7-8; IX, 3, p.
Individuals With No Disability: VII, 4, p. 12-13
Initiate Conversation about (obligation to): IX, 3, p. 8-10

6, X,1,p.6-8

Interactive Process (requirement for): II, 4, p. 2-3; IV, 1,p.5-6: IV, 4,p.7-8; VI, 1,p.6-9;

IX, 3, p. 8-10; X, 1, p.6-8
Job Injuries: II, 1, p. 2-3; VI, 1,p.6-9; X, 1, p.6-8
Light Duty: V, 4, p.2-3; VI, 1,p.6-9; X, 1,p.6-8

Management’s Obligation: (See: Disability: Accommodation: Interactive Process; See Also: Disability:

Accommodation: Articles About)
Non Job-Related Injuries: II, 1, p. 2-3; VI, 1, p. 6-9
OWCP Clearance (to return to full duty: VI, 3, p. 6-7; VIIIL, 4, p. 5-7; X, 1, p. 6-8
Policy: VI, 1, p. 6-9
Preferred: (See: Disability: Accommodation: Choice of)
Parking Spaces: I, 1, p. 5; III, 1, p. 5-7
Performance/Productivity Standards (need to meet): VIII, 2, p. 2-3 (fn)

Reassignment: II, 1, p. 9-11; V, 3, p. 16-19; VIII, 2, p. 2-3; VIII, 3, p. 6-7; XI, I, p. 3-5

“Record of” Cases: (See: Disability: Accommodation: Entitlement to)
“Regarded As” Cases: (See: Disability: Accommodation: Entitlement to)
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Relationship between Disability and Requested Accommodation: XI, 1, p. 5-6
Request (for): VIII, 1, p.9; IX, 3, p.8-10
“Statutory” Disabilities: (See: Disability: Accommodation: Entitlement to)
Sufficiency of Medical Documentation: VI, 3, p. 6-7; XI, 1, p. 5-6
Supervisor (request for different): V, 1, p.2; VIII, 1, p. 4-5
Telework: VI, 2, p. 12-16 (article)
Timely Consideration of Requests: IV, 1, p. 5-6
Undue Hardship: 1, 1, p. 2; 1II, 1, p. 4-5; 1III, 1, pp.2-3 and 5-7; 1V, 2, p.4-5; V, 4, p.2-3;
VI, 1,p.6-9; IX,1,p. 89
Untimely request for: IX, 3, p. 8-10
Assistive/Corrective Devices (effect on impairment): (See: Substantial Limitations:
Mitigating Factors: Assistive/Corrective Devices)
“Association with disabled persons”: X, 2, p. 10-16
Awareness of (by management): IV, 3, p. 8-9
Benefit Statutes:
Social Security Act: II, 2, p. 10
Veterans Compensation: IV, 2, p. 6-8; IX, 4, p. 7-9
Workers’ Compensation: II, 2, p. 11
Burden of Proving Existence of: X, 3, p. 4-5
Compensating Behaviors (effect on impairment): (See: Substantial Limitations: Mitigating
Factors: Compensating Behaviors)
Definition of: III, 1, p. 5-7; 1III, 2, p.2; 1III, 4, p.6-7; 1V, 2,p.6-8; IV, 4,p.7-8; V,2, pp.6-7and 7-8;
V,4,p.11-12; VIII, 1, pp. 4-5and 7-8; IX,1,p.7-8; IX,2,p.2-4; IX,4,p. 7-9; X, 1, p.5-6;
X, 2,p.3; X, 2, p.10-15 (article); X, 4, p.4-5; XI, 1, p. 5-6
Diagnosis (as evidence of): V, 3, p. 16-19; V, 4, p. 11-12; IX, 2, p. 2-4; X, 4,p. 4-5; XI, 1, p. 5-6
Direct Threat: I, 1, pp. 2, 8-9; 1II, 2, p. 4-6; 1III, 1, pp. 2-3 and 11-13; 1V, 2,p.4-5; V,2,13-19
(Article); V, 3, p.4-6 and 6-8; VIII, 2, p. 2-3; VIII, 3, p. 6-7; VIII, 4, p. 7-8
Discrimination (because of): VII, 4, p. 2-3 (relationship between disability and personnel action);
Disparate Treatment (because of): (See: Disability: Discrimination (because of))
Drug Use: (See: Disability: Type of)
“Fitness-for-Duty” Exams: (See: Disability: Medical Examinations/Inquiries)
Genetic Information: V, 1, p. 13-16
Harassment (because of): (See: Harassment: Because of Disability)
Health Records: (See: Disability: Medical Records)
“History of”: (See: Disability: Record of)
Inability to Work: (See: Disability: Major Life Activities):
Individualized Assessment: See: Disability: Direct Threat)
Inquiries: (See: Disability: Medical Examinations/Inquiries)
Interactive Process: (See: Disability: Disability: Accommodation: Interactive Process)
Interviews (questions about disability): VII, 2, p. 2-3
Lack of (as basis for claim): IV, 4, p. 9-10
Light Duty: (See: Disability: Accommodation)
Manual Tasks (inability to perform): (See: Disability: Major Life Activities)
Medical Examinations/Inquiries:
1V, 4, p. 13-18; V, 1,p.13-16; VII, 2, p. 2-3; VII, 3, p. 2-3; VIII, 1, p. 7-8; VIII, 3, p. 13-14;
IX, 1, p. 8-9
Medical Records/Medical Information: IX, 1, p. 8-9; X, 3, p. 4-5; X, 4, p.9-11 (article)
Use of for Emergency Evacuation Procedures: X, 4, p. 9-11 (article)
Medication (Effect on Impairment): (See: Disability: Substantial Limitations)
Major Life Activities: (See: also: Disability: Substantial Limitations)
Concentrating: VIII, 1, p. 4-5
General: III, 1, p. 5-7; 1III,2,p.2; IV,2,p.6-8 V,1,p.8and11-12; V,2,
pp. 6-7 and 7-8, and 10-11; V, 3, p. 17-19; V,4,p.11-12; VIIL, 1,p.9; IX, 4,p.7-9;
X, 2,p.6; X, 4,p.4-5
Inability to Work: I, 1, p. 5; 1II, 2, p. 10-13; 1II, 4, p. 9-11; III, 1, p. 5-7; IV, 4, p.7-8;
V, 2, p.10-11; V, 3, p.17-19; VI, 1, pp. 3-4 and 12-15; VII, 4, p. 3-4;
VIII, 1, p. 4-5; VIII, 3, p. 6-7; 1X, 1, p. 7-8
Lifting: I, 1, p. 8-9; 1II, 2, p.4-6; III, 1, pp. 2-3 and 11-13; VII, 2,p. 7-8; X, 2,p. 6
Manual Tasks: V, 1, p. 11-12; VII, 2,p. 8; IX, 1, p.7-8
Recreational Activities: VI, 1, p. 3-4
Sleeping: VIII, 1, p. 4-5
Walking: X, 4, p. 4-5
OWCP Clearance (to return to full duty): (See: Disability: Accommodation)
Mitigating Measures: (See: Disability: Substantial Limitations)
“Perceived as” (disabled): I, 1, p. 8-9; 1II, 2, p. 4-6 and 10-13; 1II, 4, p. 9-11;
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III, 1, pp. 2-3 and 11-13; IV, 4,p.7-8; V,2,p.7-8; V,3,p.4-6; VIII, 1,p.7-8;, IX 1,p.7-8;
IX, 2, p. 2-4; X, 1,p.5-6
Pre-/Post-Offer Medical Exams: (See: Disability: Medical Examinations/Inquiries)
Proving: (See: Disability: Burden of Proving Existence of)
“Qualified Individual With” II, 1, p. 2-3; V, 2, p. 7-8; VIII, 2, p. 2-3; X, 1,p.6-8; X,2,p.3
Reasonable Accommodation: (See: Disability: Accommodation)
“Record of” (a disability): I, 1, p. 2; IX, 2, p.2-4; IX, 3,p.4-5; IX 4,p.2-3; X, 2,p.5-7
Records (medical or health): (See: Disability: Medical Records/Medical Information)
“Regarded as”: (See: Disability: “Perceived as”)
Retirement (due to):
Risk of Harm/Injury (See: Disability: Direct Threat)
“Service Connected” (See: Disability: Benefit Statutes: Veterans Compensation,)
“Statutory’ Disabilities: (See: Disability: “Perceived as”; Disability: “Record of”; and Disability: Accommodation:
Entitlement to)
Substantial Limitations: (See also: Major Life Activities)
Definition of: II, 2, p. 10-13; III, 2, p. 2-4; IV, 2,p.6-8; IV,3,p.89; V,1,p.8;
V,2,p.6-7and 7-8; VI, 1, p. 12-15; VII, 2, p. 7-8; VII, 4, p. 3-4; VIII, 1, p. 4-5
1X, 2, p. 2-4; X,2,p. 6
Mitigating Measures (effect on impairment):
Assistive/Corrective Devices: 1I, 2, p. 10-13; 1V, 3,p.8-9; V, 3, p. 4-6
Compensating Behavior(s): II, 2, p. 10-13; XI, 1, p. 5-6
Medications: II, 2, p. 10-13; III, 2,p.2-3; V,1,p.2; VII, 4, p. 3-4; VIII, 1, p. 8-9;
VIIL, 2, p. 2-3; X, 2,p.3; XI,1,p.5-6
Temporary Conditions: I, 1, p. 7; II, 1, pp. 2-3; II,2,p.4; II,4,p.6; III, 4,p.6-7; 1V, 2, p.5-6;
V,4,p.2-3; VI, 1,p.6-9; VIII 1, p.7-8
Type of:
Allergies (chemical, latex, odors, etc.): V, 2, pp. 10-11 and 11-12; VI, 1, p. 3-4; VIII, 3, p. 6-7; XI, 1, p. 3-5
Anxiety: I,1,p.4-5; VI, 1,p.12-15; VII, 4, p. 3-4; VIII, 1,p. 9
Bi-Polar: VII, 4, p. 3-4; X, 3, p. 8-9
Blindness: (See: Disability: Type of: Vision Impairments)
Broken Bones: V, 4, p. 2-3
Back Problems: 1II, 1, p. 2-3; 1II, 2, p. 4-6; VII, 2, p. 5-7
Cancer: V, 4, P. 11-12; XI, 1, p. 9-22 (Article)
Chemical Sensitivities/Irritants: (See: Disability: Type of: Allergies)
Carpal Tunnel Syndrome: IV, 4, p. 7-8; XI, 1, p. 5-6
Depression: 1,1, p. 4-5; 1I,4,p.2; V,3,16-19
Diabetes: 1III, 2, p. 2; V,4,p.11-12; VII, 2, p. 10-19 (article); IX, 2, p.2-4
Diseases: VIII, 3, p. 11-15
Drug Use: I, 1, p. 12-13; 1V, 3,p.7; VII, 2, p. 8-10; IX, 3, p. 4-5
Epilepsy: VII, 3, p. 13-26 (article); IX, 4, p. 2-3
Gender Dysphoria: VII, 1, p. 5-6
Heart Conditions: V, 2, p. 6-7; VIII, 4, p. 7-8
Hearing Impairment: 1V, 3, p. 8-9
Intellectual: VIII, 1, p. 10-28 (article)
Interact with Others (Inability to): X, 3, p. 8-9
Latex Allergy: (See: Disability: Type of: Allergies)
Lupus: X, 2,p. 5
Multiple Ailments (cumulative effect of): III, 4, p. 6-7
Obesity: V, 2, p.7-8
Paranoid Schizophrenia: V, 3, p. 6-8
Personality Disorders: X, 1, p. 5-6
Pregnancy: VII, 4, p. 8
PTSD (Post Traumatic Stress Disorder): VIII, 2, p. 2-3; X, 2, p. 3
Schizophrenia: V, 3, p. 6-8
Shortness of Breath: V, 1, p. 8
Skin Conditions: VI, 1, p. 3-4; X, 4, p. 4-5
Stress: I,1,p.4; V,1,p.2; V,3,p.16-19; VI, 1,p.12-15; VII, 4, p. 3-4; VIII, 1, p. 4-5; X, 3, p. 8-9
Tendonitis: IX, 1, p. 6-7
Vision Impairments: X, 1, p. 8-26 (Article: EEOC Guidance on)
VA Disability Ratings: (See: Disability: Benefit Statutes: Veterans Compensation)
Veterans Compensation: (See: Disability: Benefit Statutes: Veterans Compensation)
Discharge: (See: Removal Actions)
Disciplinary/Negative Actions:
Comparators: (See: Disciplinary/Negative Actions: Similarly Situated)
Documentation in Support of (need for) : V, 3, p. 8-10 and 10-12; VI, 4, p. 5-6
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Harassers (taken against): (See: Harassment: Corrective Action)
Pretext:
Evidence of:
Found: I, 1, p. 15; 1II,2,p.2-3; V,2,p.8-10; VIII, 3, p. 5-6
Not Found: 1, 1,p.16; II,1,p.7; II,2,p.7; 1II,3,p.3
Reason(s) articulated --
Burden of Articulation Met (specific reason given for nonpromotion or nonselection)
Burden of Articulation not Met (no reason or nonspecific reason given)
L1, p. 16-17
Found not True (see Pretext Found)
Found True (see Pretext Not Found
Reassignment (of harassment victims): (See: Reprisal: Reassignment (of harassment victim))
“Similarly Situated”: VI, 3, p. 7-9; VI, 4, p. 3-4; IX, 2, pp. 4-5 and 8-10
Victims (of harassment, taken against): (See: Reprisal: Discipline/Negative Action (against harassment victim)
Dismissals (procedural): (See specific ground(s) for dismissal — e.g., failure to state a claim,
untimeliness, mootness, proposed action, election of remedies, etc.)
Disparate Impact: X, 1, p. 3-5
Age Claims: (See: Age Discrimination: Disparate Impact
Diversity Training: III, 4, p. 10-11
Documentation (necessity for or failure to retain):
Performance Issues: (See: Performance Problems: Need to Document)
Discipline (to support): (See: Disciplinary/Negative Actions)
Promotion/Selection/Hiring Actions: (See: Promotions/Selections/Hiring: Documentation)
Dress Codes:
Effect on religious/cultural background: (See: National Origin)
Other: VII, 2, p. 3-4
Drug Use (see: Disability: Type of : Drug Use)
Dual Processing (of Complaints): (See: Election of Remedies)

E
Education: (as relates to qualifications): (See: Qualifications: Education))
EEO Activity: (See: Reprisal: Protected EEO Activity)
EEO Complaint Process: VI, 3, p. 10-18 (article about); IX, 1, p. 10-11 (article about); IX, 3, p. 10-11 (article about)
EEO Managers (role of in VA): VIII, 3, p. 10-11
EEOC Regulations: II, 3, p. 7-12
Election of Remedies: V, 1, p. 6-7; V,2,p.12-13; V,3,p.3-4; VII, 1, pp. 3and 4-5; IX, 1, p. 3-4
Employees:
“Similarly Situated”: III, 3, p. 4-5; VI, 3, p. 7-9; VI, 4, p. 3-4; IX, 2, pp. 4-5 and 8-10 (See also:
Disciplinary/ Negative Actions: Similarly Situated; and Equal Pay Act: Substantially Equal Work)
Trainees (employment status of): I, 1, p. 18; IV, 1, p. 3-4
Volunteers (employment status of): 1, 1, p.4; IV, 1, p. 3-4; VIII, 4, p. 8-9
“WOC’ (without compensation): VII, 2, p. 5-6
Employment References: (See: Negative Employment References)
English (Speak Only Rules): (See: National Origin)
Epilepsy: (See: Disability: Type of)
Equal Pay Act:
“Substantially Equal” Work: II, 4, p. 4; V, 1, p. 3-4; VII, 3, p. 8-10; VIII, 2, p. 8-9; IX, 2, p. 8-10
Defenses (against claims)
Merit System:
Seniority System:
Quantity/Quality System:
“Any Factor Other Than Sex”: 1V, 1,p.2-3; V,1,p.3-4; VII, 3, p. 8-10; IX, 2, p. 8-10
Equal Work: (See: Equal Pay Act)
Evidence:
“After-Acquired”: VIII, 4, p. 2-3
Articulation (Burden of): III, 3, pp. 2-3 and 3-4; III, 4, p. 5-6; IV, 2, p.3-4; X, 3,p.3-4; X, 4,p.89
Belief vs. Evidence: II, 2, p. 6; 1I, 3, p. 3-4; 1III, 1, p. 13
Bias Attitudes: III, 1, p. 7-8
Circumstantial:
Credibility: 1I, 4, pp. 8-9 and 9-11; 1III, 3, p. 2-3; IV, 1,p.89; 1IV,3, p.5-6and6-7; V,1,p.5-6;
V, 2,p.810; V,3,p.810; V,3,13-16; VI, 4, p.2-3; IX,4,p.7-9
Derogatory Comments: VII, 4, p. 4-6
Direct: III, 1, p. 9; 1III, 2, p. 4; VII, 4, p. 4-6
Favoritism: VI, 3, p. 2
Opinion vs. Evidence: (See: Evidence: Belief vs. ...)
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Preponderance (of the): 11, 2, p. 6
Proof (burden of): III, 3, pp. 2-3 and 3-4
“Similarly Situated”: (See: Employees; See also: Disciplinary/Negative Actions)
Statistical: V, 3, p. 13-16
Substantial (appellate review standard): IX, 3, p. 7-8
Suspicion vs. Evidence: (See: Evidence: Belief vs. ...)
Pretext: (See: Removal Actions: Pretext, and Promotions/Selections/Hiring: Pretext)
Unfairness: 1I, 2,p.6; V, 3, p. 13-16
Experience (as evidence of qualifications): (See: Promotions: Pretext: Evidence)

F

Failure to Cooperate: III, 1, p. 3-4; V, 4, p. 10-11

Failure to Hire, Promote or Select: (See: Promotions/Selections/Hiring)

Failure to State a Claim: III, 1, pp. 5 and 13; 1III, 3, p. 5-6; IV, 4, p.9-10; V,1,pp7and7-8; V,4,p.7-8;
VI, 1, p. 15; VI, 2, pp. 2-3 and 4-5; VIII, 2, p. 7-8; VIII, 3, p. 9-10; VIII, 4, pp. 4-5 and 8-9; IX, 2, p. 2;
IX, 3, p. 2-3; X, 2,p. 10

False Statements: (consequences of making): VIII, 2, p. 11; (But See Also: Harassment: Corrective Action:
Discipline of Victim)

Favoritism (as evidence of discrimination): (See: Evidence)

FOIA Requests (denial of): X, 2, p. 9-10 (failure to state a claim)

Food Service Workers (applying Americans With Disabilities Act to): VIII, 3, p. 11-15

Forced Retirement/Resignation (See: Constructive Discharge)

Freedom of Information Act (denial of request): See FOIA Requests

Forum (Choice of): (See: Election of Remedies)

Friendship (as evidence of discrimination): (See: Evidence: Favoritism)

Frivolous (complaints): VI, 2, p. 4-5; VII, 1, p. 7-9; IX, 3, p. 10-11 (article about)

Future Harm or Injury (Risk of): (See: Disability: Direct Threat)

G

Gender-Based Requirement or Policy: (See “BFOQ”)

Gender Dysphoria: (See: (See: Disability: Type of; See Also: Trans-Gender Behavior)
Gender Stereotypes: VII, 1, p. 5-6

General Counsel (See: Office of the General Counsel)

Genetic Information (collection, use, and disclosure of): V, 1, p. 13-16

Grievance Procedures: (See: Election of Remedies)

Grievances (as protected EEO activity): (See: Reprisal: Protected EEO Activity)

H
Handicap: (See: Disability)
Harassment (includes sexual and non-sexual):
Automatic (Strict) Liability: VI, 2, p. 9 (fn.3); VI, 4, p. 4-5; VII, 4, p. 6-8; VIII, 1, p. 3-4; IX, 4, p. 9-10
Anti-Harassment Policy (requirement for): II, 4, p. 11-15
Article about: III, 3, p. 11-12; VII, 3, p. 11-12
Because of Association: (See: Association with EEO Protected Individuals)
Because of Gender: I, 1, p.6; VII, 1, p. 5-6 VII, 3, p. 2-4
Because of Disability: VI, 2, p. 8-10; VIII, 1, p. 25-28; X, 2,p.9
Because of National Origin: V, 4, p. 13-14
Because of Race: I, 1, p. 6; 11, 3,p. 4-5; V,1,p.9-11; VII, 3, p. 6-7; VII, 4, p. 10-11; X, 2,p.9
Because of Sex (i.e., sexual in nature): III, 4, p. 8-10; 1V, 3, p.11-12; VI, 1, p. 10-12; VI, 2, p. 8-
VIII, 3, p. 7-8 and 9-10
Because of Sexual Orientation: IV, 3, p. 13-14
Because of Trans-Gender or Trans-Sexual Behavior): (See: Trans-Gender Behavior)
By Co-workers: (See: Harassment: Liability of Employer: Harassment Committed by)
By Patients: (See: Harassment: Liability of Employer: Harassment Committed by:)
By Supervisors: (See: Harassment: Liability of Employer: Harassment Committed by:)
By Subordinates: (See: Harassment: Liability: Harassment Committed by)
Comments about Appearance: III, 3, p. 11-12
Coerced Sex: VI, 4, p. 4-5; VII, 4, p. 6-8
Confidentiality (pledge of): II, 4, p. 3
Consensual Sexual Relationships: II, 1, p. 5; VII, 3, p. 11-12
Continuing Violation: VI, 4, p. 6-8
Corrective Action (In General): 1,1 14; VI, 3, p. 3-4
Discipline/Negative Action (against victim): (See: Reprisal: Discipline/Negative Action)
Discipline of Supervisors/Managers: III, 8, p. 11-12; 1III, 4, p. 20
Reassignment of Harasser: VIII, 4, p. 9

10
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Reassignment of Victim: (See: Reprisal: Reassignment of Harassment Victim)
Failure to Act as Retaliation: II, 1, p. 5
Definition of: III, 2, p. 4-5; VII, 4, p. 10-11; VIIIL, 3, p. 7-8; X, 2,p.9
Disability: (See: Harassment: Because of
Discipline (of coworker-harasser): VI, 4, p. 3-4; VII, 1, p. 2
Discipline (of victim): (See: Reprisal: Discipline of Harassment Victim)
Elements of Proof: III, 4, p. 8-10
“Equal Opportunity Harasser”: I, 1, p. 6; IV, 3,p.11-13
False Claims: VIII, 2, p. 11 (But See Also: Harassment: Corrective Action: Discipline of Victim)
Frequency of: (See: Harassment: “Severe or Pervasive”)
Gender: (See: Harassment: Because of)
Investigation of:
Duty to Conduct: II, 4, p. 3; III, 1, pp. 13 and 14-15; VI, 2, p. 8-10
Duty to Cooperate: VI, 3, p. 9-10
Alleged to be Discriminatory/Harassing: III, 1, p. 13; V, 2, p.10; VIII, 4, p. 9
Isolated Remarks/Incidents: (See: Harassment: “Severe or Pervasive”)
Liability of Employer: (See also: Harassment: Automatic Liability)
Harassment Committed by:
Co-workers: 1, 1, p. 3-4 and p. 14; 1II, 3, p. 2-3; 1III, 4, p 8-10; 1V, 3, pp. 3-4,
4-5,and 6-7; V,1,p.9-11; VI, 1,p.2-3; VI, 4,p.6-8; VI, 1,p.2
1X, 4, p. 9-10
Patients: IX, 3, p. 2-3
Subordinates: III, 1, p. 14-15; VI, 1, p. 10-12
Volunteers: I, 1, p.4
Harassment Committed by Supervisors (in general): I, 1, p. 10-11 and 14-15; 1II, 2, p. 8;
III, 4, p.4-5; VI, 2,p. 8-10; VI, 3,p.3-4; VI, 4,p.6-8; VII, 3, p. 6-7; VII, 4, p. 6-8;
IX, 4, p. 9-10
Affirmative Defense (employer’s): I, 4, p. 6-7; VI, 2, p. 8-10; VI, 3, p. 3-4; IX, 4, p. 9-10
Duty of Employer to Prevent and Correct: III, 4, p. 8-10; VII, 3, p. 6-7;
VIIL, 1, p. 3-4; 1IX, 4, p. 9-10
Duty of Victim to Timely Report: 111, 4, p. 8-10; IX, 4, p. 9-10
Duty of Victim to Avoid Harm: VI, 3, p. 3-4
Management’s Response: (See: Harassment: Liability of Employer))
National Origin: (See: Harassment: Because of)
Race: (See: Harassment: Because of)
Rejection (of sexual advances): (See: Harassment: Coerced Sex)
Report (duty of victim to): (See: Harassment: Liability: Harassment Committed by Supervisors:
Affirmative Defense)
Retaliation (against victim of): (See: Reprisal: Discipline)
Romance (workplace): VII, 3, p. 11-12 (article)
Rudeness (of supervisor): VII, 4, p. 10-11; VIII, 2, p. 7-8
Sex (harassment because of): (See: Harassment: Because of)
Same Sex: I, 1, p. 10-11; III, 4, p. 8-10
“Severe or Pervasive” 1, 1, p. 10-11; 1II, 3, p. 4; III, 2, p. 4-5; 111, 4, p. 4-5; 1V, 2, p. 2-3
IV, 3, pp. 4-5 and 11-13; V, 1, pp. 7and 7-8; VI, 2, pp. 2-3 and 5-6 and 8-10; VI, 4, p. 6-8;
VIL, 1, p. 5-6; VII, 4, p. 10-11; VIII, 1, p. 2-3; VIIL, 3, p. 7-8; VIII, 4,p.9; IX,2,p.2; X, 2,p.9-10
Sexual Conduct: 1V, 3, p. 11-13
Strict Liability: (See: Harassment: Automatic Liability)
Sexual Orientation: (See: Sexual Orientation, See also: Harassment: Because of) )
Submission (to sexual advances): (See: Harassment: Coerced Sex)
Subordinates (romancing of): VII, 3, p. 11-12 (article)
Tangible Employment Action: (See: Harassment: Automatic Liability; See also:
Harassment: Coerced Sex)
Touching Employees: III, 3, p. 11-12; 1III, 4, p. 4-5; 1V, 3, p. 3-4, 4-5, and 11-13; VI, 2, p. 8-10;
VII, 4, p. 6-8; VIII, 1, p. 2-3; IX, 3, p. 2-3
Trans-Gender (Trans-Sexual) Behavior): (See: Trans-Gender Behavior)
Unwelcome: I, 1, p. 10-11; IV, 3, pp. 3-4 and 4-5; VI, 3, p. 3-4
Harm (need to show): (See: Aggrieved)
Health Records (See: Disability: Medical Records)
Hearing Impairments: (See: Disability: Type of)
Hearing Process (cooperation during): III, 1, p. 3-5
Heart Conditions: (See: Disability: Type of)
Hiring: (See: Promotions/Selections/Hiring)
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I

Illegal Drug Use (See: Disability: Type of : Drug Use)
Impairment: (See: Disability: Type of)

“Individual with a Disability”: (See: Disability: Type of)
Information (medical): (See: Disability: Medical Records)

Injuries: (See: Disability: Accommodation)

Intellectual Disabilities: (See: Disability: Type of)

Interact with Others: (See: Disability: Type of)

Interim Earnings (offsetting): (See: Back Pay)

Intimidation: (See: Reprisal: “Per Se” Reprisal)

Interference (See: Reprisal: “Per Se” Reprisal)

Investigation (duty to cooperate with): VI, 3, p. 9-10

Interviews: (See: Promotions/Selections/Hiring; See Also: Disability: Interviews)
Involuntary Retirement/Resignation (See: Constructive Discharge)

J
Job Injuries: (See: Disability: Acommodation)
Jurisdiction (lack of): (See: Failure to State a Claim)

K
“Kitchen Sink” claims: XI, 1, p. 2

L

Limited Relief/Remedies: (See: Remedies: Limited)

Latex Allergies: (See: Disability: Type of: Allergies)

Legal Advice: X, 3, p. 9-10

Legal Representation: (See: Representation)

Licensure (See also: Nurses: Licensure): 1, 1, p. 2; VII, 2, p. 8-10; X, 3, p. 2-3

M

Manipulation (of the promotion/selection/hiring process): (See: Promotions/Selections/Hiring:
Manipulation of the Process)

Mediation: (See: ADR)

Medical Condition/Impairment: (See: Disability)

Medical Examinations/Inquiries: (See: Disability: Medical Examinations/Inquiries)

Medical Information: (See: Disability: Medical Records)

Mental Impairment: (See: Disability: Type of)

Merit Systems Protection Board (appeals to): (See: Election of Remedies)

Mistake of Fact: (See: Settlement Agreements)

Mixed Case Complaint (election to pursue): (See: Election of Remedies)

Moot(ness): IV, 4, p. 10-11

MSPB Appeals: (See: Election of Remedies)

Multiple Ailments: (See: Disability: Type of)

N
National Origin: V, 4, p. 12-15; VI, 2, p. 2-3; XI, 1, p. 6-7
Negative Employment Actions: (See: Disciplinary/Negative Actions)
Negative Employment References: V, 3, p. 10-12
Negotiated Grievance Procedure (election to pursue): (See: Election of Remedies)
Non Job-Related Injuries: (See: Disability: Accommodation
Non-Sexual Harassment: (See: Harassment)
Numerosity: (See: Class Action Complaints)
Nurses:
Educational requirements: X, 4, p. 3-4
Waiver of: X, 4, p. 3-4
Examinations (Nursing Board): IX, 1, p. 6-7
GNT (Graduate Nurse Technician) Program: IX, 1, p. 6-7
Licensure: I, 1, p. 2; VII, 2, p. 8-10
Lifting Restrictions: (See: Disability: Type of)
Nurse Professional Standards Board: I, 1, p. 16
Performance: (See: Nurses: Promotions (non-competitive): Performance)
Promotions (non-competitive): I, 1, p. 16; 1V, 4, p. 2-3; VI, 2, p. 6-8
Nurse Qualifications Standards: I, 1, p. 16; VI, 2, p. 6-8; X, 4, p. 2-3
Performance (as justification for): IV, 4, p. 2-3; VI, 2, p. 6-8
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Proficiency Reports: I, 1, p. 16; VI, 2, p. 6-8

o

Obesity: (See: Disability: Type of)

“Observably Superior”: (See: “Plainly Superior”)

Offensive Remarks: (See: Comments)

Office of the General Counsel: X, 3, p. 9-10

Official Time (to prepare for/participate in EEO process): VIII, 2, pp. 4-5 and 9-10; IX, 2, p. 7-8
Offsets (to back pay awards): (See: Back Pay)

“Opposition” (activity opposing discrimination): (See: Reprisal: Protected EEO Activity)
Oral Agreements: (See: Settlement Agreements)

Outsourcing of Work: XI, 1, p. 8-9

OWCP Claims (denied or controverted): III, 3, p. 5-6; V, 4, p. 7-8; VIII, 4, p. 4-5
OWCP Clearances (to return to full duty): (See: Disability: Accommodation)

P
Paranoid Schizophrenia: (See: Disability: Type of)
Parking Spaces (See: Disability: Accommodation)
Participation (in EEO complaint process): (See: Reprisal: Protected EEO Activity)
Performance (removal/termination because of): (See: Removal Actions)
Performance Appraisals:
Pretext:
Found:
Not Found:
Reason(s) articulated for --
Burden of articulation met (specific reason given for nonpromotion or
nonselection)
Burden of articulation not met (no reason or nonspecific reason given)
I,1,p.16-17; 1III, 3, p. 3-4; 1III, 4, p. 5-6; 1V, 2,p.3-4
Found not true (see Pretext Found)
Found True (see Pretext Not Found)
Use of (in promotion/selection actions): II, 3, p. 3
Performance Problems (need to document): V, 3, pp. 8-10 and 10-12; VI, 4, pp. 2-3 and 5-6
Physical Impairment: (See: Disability: Type of)
Pregnancy (discrimination because of): VII, 4, p. 8; IX, 2, p. 6-7
Pre-Selection: (See: Promotions/Selections/Hiring: Pre-Selections)
Priority Consideration: (See: Promotions/Selections/Hiring: Priority Consideration)
Privacy (right to): X, 1, p. 9-11 (urine screening)
Problem Employees: V, 3, pp. 8-10 and 10-12; VI, 4, p. 5-6; VII, 1, p. 9-10 (article); VII, 2, p. 3-4
(See also: Performance Problems)
Procedural Dismissals: (See specific ground(s) for dismissal — e.g., failure to state a claim, untimeliness, etc.)
Promotions/Selections/Hiring:
Affirmative Action Plans (use of): II, 1, p. 7
Applications: 11, 3, p. 3; V,2,p.2; VI, 2, p. 10-12; VIII, 4, p. 3-4.
Disqualification (by HR specialist): VI, 2, p. 10-12; X, 1, p. 8-9; X, 2,p. 7
Documentation (need to retain): III, 4, p. 5-6; 1V, 4,p.4-5; V, 3,p.8-10; VI, 1, p. 5-6;
VI, 4, pp. 2-3 and 8-9; VIII, 4, p. 10-11; IX, 4, p. 4-5
Education: (See: Qualifications: Education)
Experience: (See: Promotions/Selections/Hiring: Pretext: Evidence)
Innocence of Decision Maker: V, 3, p. 2-3;
Knowledge (of applicant’s race, gender, etc.): X, 2, p. 7
Manipulation of the Process: V, 1, pp. 4-5 and 5-6 and 12; VIII, 4, p. 10-11
Mistakes: (See: Promotion/Selections/Hiring: Pretext: Evidence)
Nurses (non-competitive promotions): (See: Nurses: Promotions)
Panels (interview and rating): V, 3, p. 8-10; VII, 3, p. 10-11; IX, 4, p. 4-5
Performance Appraisals (use of): II, 3, p. 3
Position Descriptions: V, 4, p. 8-9
Pre-Selections: III, 4, p. 7-8; V, 3, p. 13-16; V, 4, p. 4-5; VIII, 4, p. 10-11 (article)
Pretext:
Evidence or Not Evidence of:
Affirnative Employment Plans (use of): II, 1, p. 7-8
Derogatory Comments: 1I, 2, p. 3
Education: (See: Qualifications: Education)
Experience: 11, 1, p. 7; 1II, 1, p. 13; VI, 3, p. 4-5
Interview Not Granted as: II, 1, p. 7-8
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Opinion (of complainant as to his/her qualifications as): (See: Qualifications:
Opinion)
Mistakes: V, 1, p. 5-6; X, 1, p. 8-9
Performance Appraisals: V, 1, p. 4-5; VI, 4, p. 2-3
Priority Consideration (use of as ): (See: Promotions/Selections/Hiring:
Priority Consideration)
Prior Nonselections as: II, 1, p. 7
Seniority: 1V, 3, p. 9-11; V, 3, p. 8-10
Subjective Factors (use of by selecting official): IV, 3, P. 9-11
Found: I, 1, p. 15; 1I, 2, p. 2-3; 1I, 4, p. 9-11; 1V, 3, p.9-11; 1V, 4, pp. 2-3 and
8-9; V,1,p.4-5and 5-6; V, 3,p.8-10; IX, 4,p.4-5
Not Found: I, 1, p. 16; II,1,p.7; II,2,p.7; 1II, 3, p. 3;III, 8, p. 4-5; 1V, 3, p. 9-11;
IV, 4,p.5-6; V, 3,13-16: V,4,p.4-5; V,4,p.89; V,3, p.13-16;
VI, 2, p. 10-12; IX,1,p.6-7;, IX 3,p.6; X, 1,p. 89
Priority Consideration: III, 3, p. 4-5
Procedures/Policies (failure to follow): V, 3, p. 8-10; X, 1, p. 8-9
Proficiency Reports (nurses):
If issue involves use in noncompetitive promotions: (See: Nurses: Promotions)
If issue relates solely to the rating: (See: Performance Appraisals)
Rating Panels: V, 1, p. 5-6
Reason(s) articulated --
Burden of Articulation Met (specific reason given for nonpromotion or
nonselection)
Burden of Articulation not Met (no reason or nonspecific reason given)
1,1, p.16-17; 1III, 3, p. 3-4; III, 4, p. 5-6; IV, 4, p.2-3and 4-5; X, 3, p. 3-4
Found not True (see Pretext Found)
Found True (see Pretext Not Found)
Inability to Accommodate: (See: Disability: Accommodation or Religion:
Accommodation)
Risk of Harm or Injury (as reason cited): (See: Disability: Direct Threat)
Proof: (See: Evidence)
Proposed (vs. Completed) Actions (dismissal because of): VIII, 4, p. 5-7
Protected Activity: (See: Reprisal: Protected EEO Activity)
Punitive (damages): (See: Compensatory Damages)

Q
Qualifications
Applications (...not noted in): (See: Promotions/Selections/Hiring)
Disqualification (by HR specialist): (See: Promotions/Selections/Hiring)
Education (as evidence of): 1V, 4, p. 6-7; V, 3, p. 13-16
Experience (as evidence of): (See: Promotions/Selections/Hiring: Pretext: Evidence)
Nurses (See: Nurses: Promotions/:Qualifications)
“Observably Superior”: (See: Qualifications: Plainly Superior)
Opinion (of complainant as to his or her own): IV, 3, p. 9-11
Position Descriptions: (evidence of): V, 4, p. 8-9
“Plainly Superior”: 1V, 3, p. 9-11; 1V, 4, pp. 2-3, 6-7,and 8-9; V, 3, p. 8-10; VI, 1, p. 5-6
Seniority (use of): (See: Promotions/Selections/Hiring: Pretext: Seniority)
Supplemental Qualification Statements: II, 2, p. 3

R

Race (knowledge of applicant’s): X, 2, p. 7

Racial Harassment: (See: Harassment: Racial)

Racial Profiling: V, 1, p. 8-9

Reannouncing Position Vacancies (to manipulate the process): (See: Promotions/Selections/Hiring:
Manipulation of the Process)

Reasonable Accommodation (See: Disability: Accommodation or Religion: Accommodation,)

“Reasonable Suspicion” Standard (as relates to untimeliness of complaint): VII, 4, p. 11-12

Reassignment (as a reasonable accommodation): (See: Disability: Accommodation)

Reassignment (of harassment victim): (See: Reprisal: Reassignment of Harassment Victim)

Recency (of experience): (See: Promotions/Selections/Hiring: Pretext Evidence)

Records (medical): (See: Disability: Medical Records)

Reductions in Force (involving Title 38 Employees): V, 2, p. 12-13

Regulations (See: EEOC Regulations)

Relief: (See: Remedies)

Religion:
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Accommodation: IV, 1, p. 4-5; V, 4, p.5-7; X, 4, p. 11-16 (Article)
Beliefs (nature or sincerity of): III, 4, p. 10-11
Inquiries (about): IX, 1, p. 6-7
Seasonal Displays/Activities: III, 1, p. 5
Diversity Training (as allegedly violating beliefs): III, 4, p. 10-11
Undue Hardship: V, 4, p. 5-7
Remarks (inappropriate or offensive): (See: Comments)
Remedies:
Inappropriate: 1V, 4, p. 8-9
Limited: V, 2, p. 2-4
Removal Actions:
Conduct (because of):
Pretext:
Evidence or Not Evidence of:
Found: IX, 1, p.2-3
Not found: VI, 4, p. 3-4
Reason(s) Articulated --
Burden of articulation met (specific reason given for removal)
Burden of articulation not met (no reason or nonspecific reason given)
Found Not True (See Pretext: Found)
Found True (See Pretext: Not Found)
Job Performance (because of):
Pretext:
Evidence or Not Evidence of:
Found: I, 1,p.18; VI, 4,p.2-3; IX, 1,p.2-3
Not found: VII, 4, p. 2-3; X, 3, p. 2-3
Reason(s) Articulated --
Burden of articulation met (specific reason given for removal)
Burden of articulation not met (no reason or nonspecific reason given)
Found Not True (See Pretext: Found)
Found True (See Pretext: Not Found)
Other Reasons (because of):
Pretext:
Evidence or Not Evidence of:
Found:
Not found: II, 3, p. 5-6; 1V, 4, p. 9-10
Reason(s) Articulated --
Burden of articulation met (specific reason given for removal)
Burden of articulation not met (no reason or nonspecific reason given)
Found Not True (See Pretext: Found)
Found True (See Pretext: Not Found)
Representation:
Adequacy of: (See: Adequacy of Representation)
Right to:
Reprisal:
Adverse Action Requirement: (See: Reprisal: Per Se and Materially Adverse Action)
Against Spouses or Close Relatives: XI, 1, p. 2-3
Article about: I, 1, p. 19; IX, 1, p.10-11; IX, 3, p. 10-11
“Chilling Effect”: (See: Reprisal: “Per Se” Reprisal)
Discipline/Negative Action (taken against harassment victim): II, 1, p. 5-6; 1III, 1, p. 9-10; VII, 1, p. 7-9;
VIIL, 1, p. 2-3; IX, 2, p. 5-6; IX, 3, p. 2-3; (See also: Harassment: Corrective Action: Reassignment of
Victim)
EEOC Compliance Manual (Section 8): I, 1, p. 20
Elements of Claim: I, 1, p. 20; 1II, 4, p.7-8; 1IV,4,p.5-6; V,4,p.3-4; VI, 2, p.5-6; VIII, 3, p. 3-5, X,2,p. 2
Evidence of: I, 1, p. 13, 15, and 18: 1II, 2, pp. 3, 6, and 8-9; 1II,3,p.5; III, 2,p.4; IX, 1,p.2-3; IX, 4,p.4-5
Frivolous Complaints (because of): IX, 3, p. 10-11 (article about)
Intimidation: (See: Reprisal: “Per Se” Reprisal)
Interference (with EEO process): (See: Reprisal: “Per Se” Reprisal)
“Materially Adverse” Action: I, 1, p. 20; X, 3, p. 5-6
“Per Se” Reprisal: 1, 1, pp. 12; and 20; II,1,p.8; II,2,p.3; III, 4,p.2; VII, 1, pp. 6-7 and 7-9;
VII, 3, p. 5-6 and 10-11; VIII, 2, pp. 5-7 and 9-10; IX, 2, p. 6-7
Pretext:
Evidence or Not Evidence of:
Found: I, 1,p.18; 1II,4,p.89; IV,1,p.89; 1IV,3,p.5-6; V,2, p.810; VI,4,p.5-6;
VII, 2, p. 3-4; VIII, 3, p. 5-6; IX,1,p.2-3; IX, 4, p.4-5
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Not found: III, 1, p. 7-8; 1III, 3, p. 6-7; IX, 3, p.2-3; X, 2, p. 8-9; X, 3, p. 5-6
Reason(s) articulated --
Burden of Articulation Met (specific reason given for nonpromotion or
nonselection)
Burden of Articulation not Met (no reason or nonspecific reason given)
1,1, p.16-17; 1III, 3, p. 3-4; 1III, 4, p. 5-6; 1V, 4, p. 2-3 and 4-5
Found not True (see Pretext Found)
Found True (see Pretext Not Found)
Problem Employees: (See: Problem Employees)
Protected EEO Activity:
Grievances: X, 4, p. 5-6
Knowledge by Management of: 1II, 4, p. 3-4; 1V, 3,p.5-6; 1V, 4,p.5-6; VIII, 3, p. 3-5;
X, 2, pp. 2and 8

Opposition Type Activity: II, 3, p. 5; VIII, 1, pp. 2-3 and 6-7; X, 1,p.2; : X, 4,p.6-8.
Discussions with Supervisors about Discrimination: : X, 4, p. 6-8

Inquiries about how to File an EEO Complaint: X, 4, p. 6-8
OSHA Complaints (not protected activity): X, 4, p. 5-6
Participation Type Activity: VIII, 1,p.6-7; X, 1,p.2; : X, 4,p.56
RMO (responsible management official, named as): VIII, 1, p. 6-7
Threat to File Lawsuit (made by supervisor): VII, 3, p. 5-6
Threat to File EEO Complaint (See: Reprisal: Protected EEO Activity: Opposition Activity)
Time Span Between EEO Activity and Adverse Action: 111, 4, p. 3-4; 1V, 4, p. 5-6; V, 2, p. 8-10;
V,4,p.3-4; VI, 2 p.5-6; VIII, 3, p. 3-5; IX,1,p.2-3; X, 2,p.2-3
Treatment before Activity vs. Treatment after Activity: II, 2, p. 2
Reassignment (of harassment victim): II, 1, p. 2: 1II,3,p.4; 1II,4,p.5; III, 1, p.9-10
Supervise (impact of complaints on ability to): VII, 1, p. 9-10; VII, 2, p. 3-4
Technical Violation: (See: Reprisal: “Per Se” Reprisal)
“Ultimate” Action: I, 1, p. 20
“Whistle-Blowing” Activities (reprisal due to): III, 3, p. 6-7; X, 4, p. 5-6
Responsible Management Official: X, 3, p. 10-11 (article about)
Restraint: (See: Reprisal: “Per Se” Reprisal)
Retaliation: (See: Reprisal)
Reverse Discrimination:
Age: (See: Age Discrimination)
RIFs (See: Reductions in Force)
Risk of Future Harm or Injury: (See: Disability: Direct Threat)
RMO: (See: Responsible Management Official)

S
Same-Sex Requirement or Policy: (See: “BFOQ”)
Same-Sex Urine Screens: (See: Urine Screens)
Sanctions (imposed by EEOC judges): VI, 1, p. 5-6
Sex-Based Requirement or Policy: (See: “BFOQ”)
Sexual Harassment (See: Harassment)
Sexual Identity: (See: Trans-Gender Behavior)
Sexual Orientation: IV, 3, p. 13-14
Selection Actions (See: Promotions/Selections/Hiring)
Service-Connected Disability: (See: Disability: Benefit Statutes: Veterans Compensation)
Settlement Agreements:
Breach of: VIII, 2, p. 3-4
Consideration (absence of): V, 2, p. 4-5
“Meeting of the Minds” (absence of): V, 2, p. 5-6
Mistake of Fact: (See: Settlement Agreements: Meeting of the Minds)
Oral Agreements: VIII, 2, p. 3-4
Shortness of Breath: (See: Disability: Type of)
Skin Conditions: (See: Disability: Type of)
“Similarly Situated”: (See: Employees)
“Speak English Only” Rules: (See: National Origin)
Stating a Claim: (See: Failure to State a Claim)
Statistical Evidence: (See: Evidence)
Stress: (See: Disability: Type of)
Subjective Factors (use of): (See: Promotions/Selections/Hiring: Pretext)

T
Tangible Employment Action: (See: Harassment: Automatic Liability; See Also: Harassment: Coerced
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Sex)
Tangible Harm: (See: Aggrieved)
Telework (as a reasonable accommodation for disabilities): (See: Disability: Accommodation)
Temporal Proximity (in reprisal cases): (See: Reprisal: Protected EEO Activity: Time between.....)
Temporary Disability: (See: Disability: Temporary)
Terminations (See: Removal Actions)
Threats ((See: Reprisal “Per Se”)
Timeliness (of complaints): (See: Untimeliness)
Title 38 Employees (right of appeal to MSPB): (See: Reductions in Force)
Trans-Gender (Trans-Sexual) Behavior (discrimination due to): VII, 1, p. 5-6
Touching (of employees): (See: Harassment: Touching Employees)
Typicality: (See: Class Action Complaints)

U

Under-Representation: (See: Evidence: Statistical)

Undue Hardship: (See: Disability: Accommodation)

Unfairness (as evidence of discrimination): (See: Evidence: Unfairness)

Union Officials (complaints filed by): V, 3, p. 12-13

Untimeliness (dismissal of complaint due to): VI, 1, p. 9-10; VI, 4, p. 6-8; VII, 4, p. 11-12
Urine Screens: X, 1, p. 9-11

| %

VA Disability Ratings: (See: Disability: Benefit Statutes: Veterans’ Compensation)

Veterans’ Compensation: (See: Disability: Benefit Statutes: Veterans’ Compensation)

Veterans’ Preference or Status (cited as a basis of discrimination): IV, 4, p. 9-10; VI, 1, p. 15

Vision Impairments: (See: Disability: Type of)

Voidance (of settlement agreements): (See: Settlement Agreements: Consideration and Meeting of the Minds)

w

“Whistle Blower” Complaints: (See: Reprisal: Protected EEO Activity: Whistle Blowing Activities)
Witness Credibility: (See: Credibility)

“WOC” Employees/Employment (without compensation): (See: Employees)
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