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DEPARTMENT OF VETERANS AFFAIRS
Regulation Policy and Management (02REG)
Office of the General Counsel
Washington, D.C.  20420



                                                                    		In Reply Refer to: 02REG
Date:  October 22, 2012  

From:	Chief Impact Analyst (02REG)

Subj:	Economic Impact Analysis for RIN 2900-AO61/WP2011-071, Patient Access to Records.

To:	Director, Regulations Management (02REG)

	I have reviewed this rulemaking package and determined the following.

1.  This rulemaking will not have an annual effect on the economy of $100 million or more, as set forth in Executive Order 12866.  

2.  This rulemaking will not have a significant economic impact on a substantial number of small entities under the Regulatory Flexibility Act, 5 U.S.C. 601-612.   

3.  This rulemaking will not result in the expenditure of $100 million or more by State, local, and tribal governments, in the aggregate, or by the private sector, under the Unfunded Mandates Reform Act of 1995, 2 U.S.C. 1532. 

4.  Attached please find the relevant cost impact documents. 

(Attachment 1):  Agency’s Impact Analysis, dated October 18, 2012
(Attachment 2):  CFO Concurrence memo, dated October 22, 2012

Approved by:
Michael P. Shores (02REG)
Chief, Impact Analyst
Regulation Policy & Management
Office of the General Counsel











(Attachment 1)


Impact Analysis for RIN 2900-AO61/WP2011-071
[bookmark: 38:2.0.1.1.23]Title of Regulation:   Patient Access to Records. 

Purpose:  To determine the economic impact of this rulemaking. 

Background:  This rulemaking amends VA regulations by removing a special procedure that requires VA to review records to determine whether the content may be physically injurious to the mental or physical health of a veteran prior to disclosing those records to the requesting individual.  The current regulation provides for a special procedure for evaluating sensitive records and determining whether an individual may gain access to his or her own records.  This special procedure allows VA to delay or prevent an individual’s access to his or her own records if VA determines that such release could have an adverse effect on the physical or mental health of a requesting individual.  We have determined that this special procedure is contrary to law.
 
Cost Benefit:  This action will align regulation with the Privacy Act of 1974 and controlling case law regarding which special procedures executive agencies may implement regarding disclosure of sensitive records.  The regulatory change is consistent with VA’s goal of providing patient centered care and removes a barrier to disclosing an individual’s own record to that individual upon request.    

Methodology/Assumptions:  The special procedure removed by this regulatory change predates enactment of the Privacy Act of 1974.  Systems costs related to this special procedure include review of records by a local VHA privacy officer to determine whether the requested records have been flagged by a health care provider as containing information that may be injurious to the mental or physical health of the veteran, contacting the health care provider in those identified cases, health care provider time spent reviewing the flagged content and meeting with the individual requesting those records, administratively notifying the individual if access is denied, and costs related to any appeal filed in the case.

VA does not track data regarding the number of times in any given fiscal year records flagged as containing information that a health care provider believes may be injurious to the physical or mental health of a veteran are requested by a veteran, how many times a health care provider counsels an individual regarding the content of those records, or denies access.  However, based on the number of appeals of denial of access filed with the Office of General Counsel (OGC), VA believes the number to be minimal.  OGC estimates that it handles ten or fewer appeals per year involving records that have been withheld as injurious to the physical or mental health of the veteran.  Attorney and administrative resources related to processing these appeals is negligible as the decision is governed primarily by controlling case law.

Removing this regulation will not result in any increase in demand for disclosure of records, will not change staffing requirements, and will not require administrative or system changes.  

Estimated Impact:  We have determined that costs associated with this rulemaking will have little significance in the overall cost of Veteran health care, and that the change is revenue neutral.  No change in staffing will be required as the rulemaking will not result in greater patient load.  Required changes in administrative procedures are nominal, and no update of electronic health record software is needed.  

There is no requirement for system change requests or any other additional implementation costs associated with this rulemaking.  VA is merely updating regulations to accurately reflect the statutory requirements. 


Submitted by:
Stephania Griffin
Director, Information Access & Privacy Office
Veterans Health Administration
Washington, DC
October 18, 2012




























(Attachment 2)
(Memo also applies to AO61)
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