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	DEPARTMENT OF VETERANS AFFAIRS

Regulation Policy and Management (02REG)
Office of the General Counsel

Washington, D.C.  20420


                                                                    

In Reply Refer to: 02REG
Date:  May 16, 2013  

From:
Chief Impact Analyst (02REG)
Subj:
Economic Impact Analysis for RIN 2900-AO90/WP2011-002, Update to NFPA Standards, Incorporation by Reference
To:
Director, Regulations Management (02REG)

I have reviewed this rulemaking package and determined the following.

1.  This rulemaking will not have an annual effect on the economy of $100 million or more, as set forth in Executive Order 12866.  

2.  This rulemaking will not have a significant economic impact on a substantial number of small entities under the Regulatory Flexibility Act, 5 U.S.C. 601-612.   

3.  This rulemaking will not result in the expenditure of $100 million or more by State, local, and tribal governments, in the aggregate, or by the private sector, under the Unfunded Mandates Reform Act of 1995, 2 U.S.C. 1532. 

4.  Attached please find the relevant cost impact documents. 

(Attachment 1):  Agency’s Impact Analysis, dated May 7, 2013
(Attachment 2):  CFO Concurrence memo, dated May 7, 2013
Approved by:
Michael P. Shores (02REG)
Chief, Impact Analyst

Regulation Policy & Management

Office of the General Counsel

Copy Furnished to:
Bill Walsh (041F)

Director, Medical Service

Office of the Budget 

(Attachment 1)

Impact Analysis for RIN 2900-AO90/WP2011-002

Title of Regulation: Update to NFPA Standards, Incorporation by Reference

Purpose:  To determine the economic impact of this rulemaking.
The Need for the Regulatory Action:  This rulemaking updates VA regulations incorporating the National Fire Protection Association (NFPA) codes and standards applicable to community residential care facilities, contract facilities for outpatient and residential treatment services for veterans with alcohol or drug dependence or abuse disabilities, Medical Foster Homes, and State home facilities.  VA’s regulations that govern these facilities require that these facilities meet certain provisions of the codes and standards published by NFPA.  These publications are reviewed and updated by NFPA on a three year cycle.  VA is currently incorporating by reference NFPA codes in §§ 17.63, 17.74, 17.81, 17.82, 51.200, 52.200 and 59.130.  This rulemaking amends these regulations to reflect the current editions of the applicable NFPA publications.

Assumptions and Methodology of the Analysis: NFPA is a leading advocate for fire prevention and an authoritative source on public safety and emergency management.  Their codes and standards are developed in a process that is accredited by the American National Standards Institute (ANSI) and conforms to OMB Circular A-119.  It is important that VA rely upon the most current fire and life safety codes and standards to ensure a safe environment is provided and maintained for veterans.  VA has elected to rely upon the codes and standards established by NFPA to provide consistency across the country and to train VA safety staff in a consistent manner.  Having a single set of codes and standards for VA also helps in the design and construction of new facilities as well as the remodeling or renovating of existing facilities.  By adopting the most current editions of these codes and standards, VA works to ensure veterans reside and receive care in facilities that are safe; ensure there is one set of codes and standards for the design, renovation, and inspection of these facilities; and help maintain high levels of safety by following these codes and standards for community facilities used by the VA.

VA assumes that a majority of the new changes in the 2012 Edition of NFPA 101 gives care providers additional ways to enhance resident autonomy and quality of life.

For instance, the large residential board and care occupancy regulations have been rewritten to address the emerging challenges of an increasing population of patients who, because of physical or mental disabilities have become more feeble and are unable to cooperate in an emergency evacuation.  The changes to NFPA 101 will provide an option to allow residents to remain safely in a residential board and care facility rather than having to be relocated to a health care facility.

Prior to the 2012 edition of the Code, existing large board and care facilities with impractical evacuation capability were required to comply with the more stringent requirements of the code for existing healthcare occupancies (Chapter 19), for limited care facilities, rather than the requirements for existing board and care occupancies (Chapter 33).  Chapter 33 has been revised for the 2012 edition to permit large board and care facilities with impractical evacuation capability to comply with either Chapter 19 or Chapter 33 by adding protection criteria to Chapter 33 to address the risk posed by this evacuation capability level. Requiring facility owners to upgrade facilities to meet all of the stringent health care occupancy requirements of Chapter 19 when the evacuation capability has slowed to impractical due to occupants aging in place was determined to be unreasonable and unrealistic. Compliance with the requirements for impractical evacuation capability in the board and care chapter should be achievable and will allow residents to remain safely in a facility, regardless of the degradation of evacuation capability.

Large board and care facilities will not be impacted as a result of these changes since the changes to the code simply offer an additional option to what was present before the 2012 edition of the code was published.

Other changes in NFPA 101 for healthcare occupancies also support the evolving trend to provide a more home-like environment for patients who are in need of long-term care.

Summary of Changes in NFPA 101-2012 Edition for VA Regulations:

One- and Two-family Dwellings:

A change for one- and two-family dwellings is a requirement for carbon monoxide detectors in new one- and two-family dwellings with attached garages and in new one- and two-family dwellings with units containing fuel burning appliances, such as gas stoves, gas heaters, gas clothes dryers or gas hot water heaters, fireplaces, and wood or oil stoves (NFPA 101, Life Safety Code, Chapter 24, One- and Two-Family Dwellings, § 24.3.4.2).  This requirement does not apply retroactively to existing one- and two-family dwellings. Therefore, this change would have an impact only on the care providers who construct new one and two-family dwellings.  However, the impact would be minimal in relation to the overall costs of constructing a new one- and two-family home.

Residential Board and Care Occupancies:

A change for new small residential board and care facilities requires roofed porches, decks, and balconies to be sprinkler protected when sprinkler protection is provided in accordance with either NFPA 13R, Standard for the Installation of Sprinkler Systems in Residential Occupancies up to and Including Four Stories in Height, or in accordance with NFPA 13D, Standard for the Installation of Sprinkler Systems in One- and Two-Family Dwellings and Manufactured Homes (NFPA 101, Life Safety Code, Chapter 32, New Residential Board and Care Occupancies, § 32.2.3.5.3.1 and § 32.2.3.5.3.2).  This change would only have an impact on care providers who construct or establish new small residential board and care facilities.  However, the impact is minimal because it would only require a few additional sprinklers at most to the fire sprinkler system that was already required prior to the change.

When automatic sprinklers are installed, there are new requirements for protecting attics of existing small and large residential board and care facilities.  Attics are required to be provided with sprinklers where the attics are used for living purposes, storage, or fuel-fired equipment.  For attics not used for living purposes, storage, or fuel-fired equipment, attic protection must be provided by heat detection, sprinkler protection, non- or limited-combustible construction, or fire-retardant treated wood (NFPA 101, Life Safety Code, Chapter 33, Existing Residential Board and Care Facilities, §§ 33.2.3.5.7 and 33.3.3.5.4). This change would have an impact on those small and large residential board and care facilities that are sprinkler protected and that have attics that are not presently protected as specified above.  This change will require facility owners who have sprinkler protected facilities and who have attics to retroactively install attic protection if the existing sprinkler system was installed in accordance with NFPA 13D or NFPA 13R, because these standards do not require sprinkler protection in attics.  Although there may be several facilities impacted by these new requirements, the impact is minimal because the costs to comply with the new requirements range from $100 to $500.00 dollars, which includes labor costs. Additionally, if existing residential board and care facilities were protected with sprinkler systems that were installed in accordance with NFPA 13, most combustible attics would already be sprinkler protected because such protection is required by NFPA 13, and this change would not have any impact on those facilities.

In existing large or small residential board and care facilities, in other than common areas, new draperies, curtains, and other loosely hanging furnishing or decorations are no longer regulated when located in a space that is sprinkler protected (NFPA 101, Life Safety Code, Chapter 33, Existing Residential Board and Care Occupancies, § 33.7.5.1.2).  This change will not have an impact on small and large residential board and care facilities, because the change is more permissive than the existing requirements.
In existing large or small residential board and care facilities, a change in evacuation capability to a slower level will require the facility to either comply with the requirements for existing facilities for the new evacuation capability, in addition to having sprinkler protection installed throughout the facility, or the facility will need to comply with the requirements for new construction (NFPA 101, Life Safety Code, Chapter 33, Existing Residential Board and Care Occupancies, § 33.1.8). This change will not have an impact on existing residential board and care facilities, because the change provides an option that is less restrictive to what already exists in the code. Without this code change, a change in evacuation capability to a slower level would require the facility to comply with the requirements for new construction.

In existing large residential board and care facilities, the code has changed to provide an option that was not previously available.  Prior to the 2012 edition of the Code, existing large board and care facilities with impractical evacuation capability were required to comply with the more stringent requirements of the code for limited care facilities in the existing healthcare occupancy chapter (Chapter 19).  Chapter 33 has been revised for the 2012 edition to permit large residential board and care facilities with impractical evacuation capability to comply with either Chapter 19 or Chapter 33 by adding protection criteria to Chapter 33 to address the risk posed by this evacuation capability level. Requiring facility owners to upgrade facilities to meet all of the stringent health care occupancy requirements of Chapter 19 when the evacuation capability has slowed to impractical due to occupants aging in place was determined to be unreasonable and unrealistic. Compliance with the residential board and care chapter requirements for impractical evacuation capability will allow residents to remain safely in a facility, regardless of the degradation of evacuation capability.  The additional protection criteria added to Chapter 33 consist of the following:

In existing large residential board and care facilities where evacuation capability is classified as impractical, hazardous areas must be separated with smoke partitions (NFPA 101, Life Safety Code, Chapter 33, Existing Residential Board and Care Occupancies, § 33.3.3.2.3), a minimum egress corridor width of 44 inches is required (§ 33.3.2.3.3), emergency lighting is required (§ 33.3.2.9), and the building must be protected throughout by an automatic sprinkler system (§ 33.3.3.5.2). The changes to the 2012 edition, which provide an additional option for a facility that is impractical evacuation, will not have an impact on existing residential board and care facilities.

In existing large residential board and care facilities, if the existing fire alarm system does not automatically notify the fire department, provisions must be made for immediate notification.  Further, when the fire alarm system is replaced or a new system is installed, automatic notification of emergency services must be included (NFPA 101, Life Safety Code, Chapter 33, Existing Residential Board and Care Occupancies, § 33.3.3.4.6).  This change will not have an impact on existing residential board and care facilities, because there is no cost associated with the change unless the facility decides to install a new fire alarm system.

Health Care Occupancies:

Clinics, same-day procedure centers, and similar facilities which are contiguous to health care facilities may now provide diagnostic and treatment services for inpatients capable of self-preservation.  (NFPA 101, Life Safety Code, Chapter 19, Existing Health Care Occupancies, § 19.1.3.4.2).  This change will not have an impact on health care facilities because the change is more permissive than the existing code and it will not affect existing healthcare facilities or other facilities that are contiguous to healthcare facilities.

In health care facilities, certain wheeled items such as equipment and carts in use, medical emergency equipment not in use, and patient lift and transport equipment may be placed in corridors when conditions are met to manage emergencies, preserve safe egress and allow for access to building service and fire protection equipment in the event of emergency (NFPA 101, Life Safety Code, Chapter 19, Existing Health Care Occupancies, § 19.2.3.4).  This change will not have an impact on existing health care facilities because the change is optional and is more permissive than previous requirements.
In health care facilities, fixed furniture may be located in corridors when certain conditions are met (NFPA 101, Life Safety Code, Chapter 19, Existing Health Care Occupancies, § 19.2.3.4).  This change will not have an impact on existing health care facilities because the change is optional and is more permissive than previous requirements.

Patient suites requiring two exit doors may now have a door that leads directly to an exit stair, exit passageway, or to the exterior (NFPA 101, Life Safety Code, Chapter 19, Existing Health Care Occupancies, § 19.2.5.7.2.1).  This change will not have an impact on existing health care facilities because the change is more permissive than previous requirements.
Allowable sleeping suite sizes have been increased from 7,500 to 10,000 square feet (NFPA 101, Life Safety Code, Chapter 19, Existing Health Care Occupancies, § 19.2.5.7.2.3). This change will not have an impact on existing health care facilities because use of the change is optional and is more permissive than previous requirements.

There are new rules for the use of cooking equipment to prepare meals for 30 persons or less (NFPA 101, Life Safety Code, Chapter 19, Existing Health Care Occupancies, § 19.3.2.5.3).  There are also new rules for the use of direct-vent gas fireplaces in smoke compartments that contain sleeping areas (NFPA 101, Life Safety Code, Chapter 19, Existing Health Care Occupancies, § 19.5.2.3). These changes will not have an impact on existing health care facilities because the changes are optional and they are more permissive than previous requirements.

As has been typical in prior modifications of NFPA 101, there are frequently different requirements for existing facilities and for new construction.  More information is available directly from the NFPA as set forth in §§ 17.1(a), 51.200, 52.200 and in § 59.130.

In order to clarify the applicability in 38 CFR Part 17 of all standards that are required by NFPA, we state in our regulatory references to NFPA codes and standards that we require regulated facilities to meet the requirements in the applicable provisions of the NFPA codes and standards and the other publications referenced in those provisions.

Estimated Impact:  This rulemaking is merely amending VA’s regulations to reflect the current editions of the applicable NFPA publications.  VA has determined that the majority of the provisions in this rulemaking would not impose substantive impacts on community residential care facilities, contract facilities for outpatient and residential treatment services for veterans with alcohol or drug dependence or abuse disabilities, Medical Foster Homes, and State home facilities.  VA acknowledges that one provision in this rulemaking will require specific facility owners who have sprinkler protected facilities to retroactively install attic protection, if the existing facility is sprinkler protected, but the cost to comply with this new requirement is relatively inexpensive.  VA welcomes public comments regarding the impact analysis.  
Submitted by:

Peter Larrimer, P.E.

Fire Safety Program Manager, Veterans Health Administration

Center for Engineering and Occupational Safety and Health (CEOSH),  Pittsburgh, PA
May 7, 2013
(Attachment 2)
(Memo applies to AO90/WP2011-002 as well)
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