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1.  REASON FOR ISSUE: This directive is one of a series of new Board of Veterans’ Appeals (BVA or Board) publications issued under Department of Veterans Affairs (VA) directives management policies and procedures outlined in VA Directive 6330 and VA Handbook 6330.

2.  SUMMARY OF CONTENTS/MAJOR CHANGES

a.  This new publication describes the Board’s policy of cooperation with the judicial review process, assigns responsibility for judicial review related administrative tasks performed by Board personnel, and sets out policy for the assignment of cases before the Board on remand from a court of competent jurisdiction.  Implementing procedures are contained in BVA Handbook 8460, “Procedures for Board of Veterans’ Appeals Judicial Review Support.”

b.  This directive includes references to some new BVA publications that may be published and distributed after this publication is issued.

3.  RESPONSIBLE OFFICE:  Office of the Chief Counsel (01C), Board of Veterans’ Appeals.

4.  RELATED HANDBOOK:  BVA Handbook 8460, “Procedures for Board of Veterans’ Appeals Judicial Review Support.”

5.  RESCISSION:  None.  Chairman’s numbered memoranda superseded by this publication and the related handbook will be rescinded separately.  In the event of conflict between the provisions of this directive and any Board publications—including directives, manuals, handbooks, and Chairman's numbered memoranda—issued prior to the date of this directive, this directive controls.







Roger K. Bauer








Acting Chairman

Distribution:  SS (0141J)

1.  PURPOSE:  This directive describes the Board’s policy of cooperation with the judicial review process, assigns responsibility for judicial review related administrative tasks performed by Board personnel, and sets out policy for the assignment of cases before the Board on remand from a court of competent jurisdiction.

2.  POLICY—SUPPORT OF THE JUDICIAL REVIEW PROCESS:  It is the policy of the Board to fully support and cooperate with the judicial review process instituted by the Veterans' Judicial Review Act, Pub. L. No. 100-687, 102 Stat. 4105 (1988), and subsequent legislation.  Toward that end, the Board’s procedures will be designed to preserve the integrity of the appellate record in every case, to comply promptly with the decisions of courts of competent jurisdiction, and to cooperate fully with other elements of the Department of Veterans Affairs (VA) in facilitating compliance with VA’s judicial review responsibilities.

3.  POLICY—ASSIGNMENT OF COURT-REMANDED CASES 

a.  General Policy.  All cases requiring Board decisions and remands in response to a remand by a court of competent jurisdiction shall be assigned to Board members assigned to the Appellate Group.  This assignment policy applies both to initial Board consideration following a court remand and to court-remanded cases that have been remanded by the Board and then returned to the Board for further consideration.

b.  Exceptions.  Cases remanded to the Board by a Court of competent jurisdiction will be assigned, in whole or in part, to a Board member, or members, assigned to a decision team when:

(1)  such assignment is required under 38 U.S.C. § 7107(c) due to the member(s) participation in a hearing;

(2)  where such member(s) is (are) assigned to conduct a hearing in the case at a VA field facility;

(3)  where one or more such members are required in order to complete a panel assignment under 38 U.S.C. § 7102(a) or § 7103(b); or 

(4)  where, considering the work load of members assigned to the Appellate Group, such assignment will facilitate expeditious review of the case to comply with the Veterans' Benefits Improvements Act of 1994, Pub. L. No. 103-446, § 302, 108 Stat. 4645 (1994).
4.  JUDICIAL REVIEW SUPPORT RESPONSIBILITIES—VICE CHAIRMAN
a.  General Supervisory Responsibilities.  To help ensure a consistent Board-wide approach, the Vice Chairman is assigned overall responsibility for the management and supervision of judicial review related administrative support tasks described in this directive.  He or she will be assisted in the discharge of these responsibilities by Appellate Group, decision team, and Administrative Service personnel as set forth in this directive and in BVA Handbook 8460.

b.  Decision Quality Assurance Program.  If there is an unresolved difference of opinion between the Senior Deputy Vice Chairman and a signatory Board member as to the existence of an error, as defined in BVA Handbook 8460, ¶ 111a,  in a Board remand or decision responding to a court remand, the Vice Chairman will make the final determination.  This responsibility is in addition to any other decision quality assurance duties assigned to the Vice Chairman.

5.  JUDICIAL REVIEW SUPPORT RESPONSIBILITIES—APPELLATE GROUP
a.  Senior Deputy Vice Chairman.

(1)  General Supervisory Responsibilities.  The administrative coordination of the flow of information and records between the Board and courts of competent jurisdiction, through the General Counsel, is the responsibility of the Board’s Appellate Group.  As the head of the Appellate Group, the Senior Deputy Vice Chairman has overall responsibility for supervision of these activities.  He or she will be assisted in the discharge of these responsibilities by other Appellate Group, decision team, and Administrative Service personnel as set forth in this directive and in BVA Handbook 8460.

(2)  Case Assignment.  The Senior Deputy Vice Chairman, the Chief Counsel, or  their designees, will assign court-remanded cases to Board members.  They may assign such cases to themselves or other members of the Board assigned to the Appellate Group, or, where appropriate, to members assigned to decisions teams.  See ¶ 3.  When such cases are assigned to the Appellate Group,  they will also assign such cases to Counsel, or Associate Counsel, assigned to the Appellate Group for preparation of tentative decisions, opinion requests, and similar documents required in processing such cases.
(3)  Quality Assurance.  The Appellate Group’s role in the Board’s quality assurance program includes, but is not limited to, reviewing all decision team remands and decisions responding to court remands to ensure that these Board decisions and remands meet established quality standards.  The Senior Deputy Vice Chairman will determine what action is appropriate to secure correction of errors identified by the Office of the Deputy Chief Counsel for Litigation Support (01C2) in its review of such decisions and remands.  See ¶ 5c(7).  The Senior Deputy Vice Chairman will retain data accumulated in the course of review of such decisions and remands for use as part of the Board’s overall quality assurance program.  These responsibilities are in addition to any other decision quality assurance duties assigned to the Senior Deputy Vice Chairman.  See also BVA Handbook 8460, § X.

(4)  Decisions on Motions for Reconsideration.  In order to promote consistency and to minimize the risk of issuance of a reconsideration order in a case where the Board does not have jurisdiction because an appeal has been filed with the United States Court of Veterans Appeals, the Senior Deputy Vice Chairman will sign all reconsideration orders on behalf of the Chairman, unless the Chairman or the Vice Chairman otherwise directs.  See also 38 C.F.R. § 20.102(b).

b.  Chief Counsel.  The responsibilities of the Chief Counsel include, but are not limited to, providing legal advice and assistance with respect to judicial review matters as requested by the Chairman, Vice Chairman, or Senior Deputy Vice Chairman.  Examples include drafting, or supervising the drafting of, briefs and legal policy and position papers.  As the supervisor of the Deputy Chief Counsel for Litigation Support, he or she also bears overall responsibility for the duties performed by the Office of the Deputy Chief Counsel for Litigation Support.

c.  Deputy Chief Counsel for Litigation Support.  To facilitate effective administrative coordination of judicial review case files and information and to avoid duplication of effort or conflicting representations of Board policy, responsibility for the tasks described in this subparagraph is assigned to the Deputy Chief Counsel for Litigation Support (01C2), and his or her designees, unless otherwise directed by the Chairman, Vice Chairman, Senior Deputy Vice Chairman, or Chief Counsel.  Those tasks are:

(1)  Dissemination of Court Documents and Information.  (01C2) will disseminate judicial review related information and court documents to the Board.  See BVA Handbook 8460, § III.

(2)  Processing of Cases Remanded or Reversed by the United States Court of Veterans Appeals (the Court).  (01C2) will coordinate the Board’s administrative processing of cases reversed by the Court or remanded to the Board by the Court.  See BVA Handbook 8460, § IV.

(3)  Board Decision Team Support.  (01C2) will provide support to Board decision teams in litigated cases.  See BVA Handbook 8460, § V.

(4)  Support in Processing Corrections in Board Decisions in Cases Before the Court.  (01C2) will assist with coordination between the Board and the United States Court of Veterans Appeals, through the Office of the General Counsel, Professional Staff Group VII (Group VII), in cases where a motion for reconsideration is pending before the Board and an appeal of the matter is also pending before the Court and where the Board contemplates other corrective action in a case pending before the Court.  See BVA Handbook 8460, § VI.

(5)  Appellate Record Support.  (01C2) will coordinate providing Board hearing transcripts and other requested material to Group VII for filing with the Court as part of the record on appeal.  See BVA Handbook 8460, § VII.

(6)  Office of the General Counsel (GC) and Department of Veterans Benefits, Compensation and Pension Service (C&P), Liaison Activities.  (01C2) will serve as the Board’s liaison with GC and C&P on matters related to the judicial review of the Board’s decisions.  See BVA Handbook 8460, § VIII.

(7)  Quality Assurance.  (01C2) will provide assistance to the Senior Deputy Vice Chairman in the quality review of all Board remands and decisions prepared by the decision teams in response to remands by courts of competent jurisdiction.  (01C2) is also responsible for furnishing the Senior Deputy Vice Chairman with copies of Court slip opinions that include specific comments about the quality of Board decisions, and for collecting statistical information on court disposition of appeals of Board decisions and furnishing that data to the Senior Deputy Vice Chairman for use in the Board’s quality assurance program.  See BVA Handbook 8460, § X.

6.  JUDICIAL REVIEW SUPPORT RESPONSIBILITIES—DECISION TEAMS
a.  Compliance With Procedures.  All Board personnel assigned to decision teams will comply with the procedures set out in BVA Handbook 8460.

b.  Cooperation With the Quality Assurance Program.  See ¶¶ 5a(3) and 5c(7) and BVA Handbook 8460, § X.  Decision team Board members who sign remands and decisions in cases that have been remanded to the Board by a court of competent jurisdiction are responsible for sending those signed decisions and remands to (01C2) for quality assurance review before they are sent to an administrative team for dispatch.  They will also review and consider requests by the Senior Deputy Vice Chairman, or his or her designee, to correct errors, as defined in BVA Handbook 8460, ¶ 111a.

c.  Internal Distribution of Court Documents.  Each Deputy Vice Chairman supervising a decision team, or his or her designee, will ensure that court remands and decisions furnished to the team by (01C2), together with any (01C2) cover memoranda, are distributed as deemed appropriate to each Board member, Counsel, and Associate Counsel assigned to the decision team.

7.  JUDICIAL REVIEW SUPPORT RESPONSIBILITIES—CERTIFIED LISTS
a.  Signature.  The Board member(s) who signed the decision appealed to the Court will sign the completed certified list.  If one or more members of a panel who signed the decision appealed to the Court are no longer members, or are unable to serve, the remaining member(s) will sign the list and annotate the list to show why the other member is (other members are) unable to sign.  If no signatory member is still a member able to serve, the certified list will be signed by the supervising Deputy Vice Chairman of the decision team with jurisdiction over the geographic area from which the appeal originated.

b.  Responsibility for Accuracy.  Board members signing certified lists are responsible for their accuracy and completeness.  

8.  JUDICIAL REVIEW SUPPORT RESPONSIBILITIES—ADMINISTRATIVE SERVICE
Administrative Service personnel will comply with the procedures set out in BVA Handbook 8460.

4



3

