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	DEPARTMENT OF VETERANS AFFAIRS

Regulation Policy and Management (02REG)
Office of the General Counsel

Washington, D.C.  20420


                                                                    

In Reply Refer to: 02REG
Date:  June 17, 2009 

From:
Chief Impact Analyst (02REG)
Subj:
Economic Impact Analysis for RIN 2900-AN15, Charges billed to third parties for prescription drugs furnished by VA to a veteran for a nonservice-connected disability
To:
Director, Regulations Management (02REG)

I have reviewed this rulemaking package and determined the following.

1.  This rulemaking will not have an annual effect on the economy of $100 million or more, as set forth in Executive Order 12866.  

2.  This rulemaking will not have a significant economic impact on a substantial number of small entities under the Regulatory Flexibility Act, 5 U.S.C. 601-612.   

3.  This rulemaking will not result in the expenditure of $100 million or more by State, local, and tribal governments, in the aggregate, or by the private sector, under the Unfunded Mandates Reform Act of 1995, 2 U.S.C. 1532. 

4.  Attached please find the relevant cost impact documents. 

(Attachment):  Agency’s Impact Analysis, dated June 16, 2009
Approved by:
Michael P. Shores (02REG)
Chief, Impact Analyst

Regulation Policy & Management

Office of the General Counsel

Copy Furnished to:

Bill Walsh (041F)

Director, Medical Service

Office of the Budget 

(Attachment)

Impact Analysis for RIN 2900-AN15
Title:  Charges billed to third parties for prescription drugs furnished by VA to a veteran for a nonservice-connected disability

Purpose:  To determine the economic impact. 

Estimated Impact: Based on the amount of time in FY 2010 that the proposed rule is in effect, we project that VA will realize a proportional amount of $62,570,965 in additional collections.  We project that in FY 2011 VA will realize $64,760,949 million in additional VA collections (First full year of implementation).

Background:  Under the provisions of 38 U.S.C. 1729, VA has the right to recover or collect reasonable charges for medical care and services (including the provision of prescription drugs) from a third party to the extent that the veteran or a provider of the care or services would be eligible to receive payment for:
· A nonservice-connected disability for which the veteran is entitled to care (or the payment of expenses of care) under a health plan contract,

·  A nonservice-connected disability incurred incident to the veteran's employment and covered under a worker's compensation law or plan that provides reimbursement or indemnification for such care and services, or

·  A nonservice-connected disability incurred as a result of a motor vehicle accident in a State that requires automobile accident reparations (no-fault) insurance.
However, consistent with the statutory authority at 8 U.S.C. 1729(c)(2)(B), a third-party payer liable for such medical care and services under a health plan contract has the option of paying, to the extent of its coverage, either the billed charges or the amount the third-party payer demonstrates it would pay for care or services furnished by providers other than entities of the United States for the same care or services in the same geographic area.
Except for charges for prescription drugs, the regulations at 38 CFR 17.101 were promulgated to contain methodologies to establish VA charges that replicate, insofar as possible, the 80th percentile of community charges (see 68 FR 56876).  That methodology was not applied to prescription drugs to avoid a windfall to VA because VA has been able to purchase prescription drugs at discounted prices under the authority of 38 U.S.C. 8126.  Based on these circumstances, it was determined that the methodology for billing for prescription drugs should be based on a theory of VA cost.  Accordingly, the current regulations at 38 CFR 17.101(a)(2) and (m) incorporated methodology in 38 CFR 17.102 for determining costs.  Pursuant to this methodology, VA currently bills based on the sum of two components: (1) the amount of the national average of the VA drug cost for all prescriptions, and (2) the amount of the national average for VA administrative costs associated with furnishing the drugs.  Further, in accordance with paragraph (h) of 38 CFR 17.102, VA published in the Notices section of the Federal Register a document announcing that VA would bill $51.00 for each prescription filled (see 70 FR 66866).  
We propose to change the billing methodology for such prescription drugs.  With respect to the portion of the billing concerning the cost of the drugs, we propose to bill based on the actual cost rather than a national average.  By using the national average, we bill more than the costs for some drugs and bill less than the costs for others.  For example, in 2008 VA’s average actual cost for a 30-day supply of immunological agent was $297.73 (not including administrative cost).  Also, in 2008 VA’s average actual cost for a 30-day supply of antihistamine was $7.46 (also not including administrative costs).  However, under the current methodology, VA billed $51.00 for each of these prescriptions (including administrative costs), regardless of whether the prescription was for 30, 60, or 90 days.  

Obviously, instead of billing based on a national average, it is more accurate to bill as close to actual costs as possible.  Consistent with this conclusion, we propose to change the methodology for billing for prescription drugs not administered during treatment.  Instead of billing based on a national average, we propose to bill the total of:
· the actual cost to VA of the drugs (i.e., the cost to the facility that purchased the drugs) , and

· the average national administrative cost associated with dispensing the drugs for each prescription.  

We initially created an average for drug costs because it was not feasible to bill for the actual cost of the drugs.  However, we now have the capability for billing the actual VA local cost of each specific drug (i.e., the cost to the facility that purchased the drugs).  
We would still use a national VA average for the administrative costs associated with the dispensing of the drugs.  The administrative costs consist of labor costs (purchasing, packaging, storing, counseling, and dispensing), packaging costs, storage and facility costs, shipping costs, and record maintenance costs.  We know of no practical way to determine the actual administrative costs associated with each prescription.   Moreover, this appears to be an equitable way to determine administrative costs.   Further, we propose that we calculate the administrative cost annually for each fiscal year (October through September).  The FY08 national VA average for the administrative costs associated with the dispensing of the drugs was $11.17 

Methodology: In FY 2008, we billed health care plans approximately $350.3 million (based upon VA's average actual cost for each prescription) but due to lesser amounts payable under the terms of the health care plans, we collected approximately $127.5 million. Had the proposed rule been in effect, we would have billed approximately $303.4 million (VA's actual cost plus an administrative cost for each prescription), and we believe we would have collected approximately $186.6 million (based on our model regarding projected payments under the proposed rule).  This reflects a substantial increase in the percentage of payment compared to the billed amounts.  Accordingly, had the proposed billing methodology been in effect in FY 2008, we believe that the VA collections for prescription drugs would have increased by approximately $59 million. Based on OMB's Medical Consumer Price Index, when we compare FY 2008 with 2019 (ten year period after projected publication of final rule) we would expect the VA collections amount to increase by almost $87.2 million (an annual increase of slightly more than 3%).   

	1st
	FY2010
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Results:  Based on the amount of time in FY 2010 that the proposed rule is in effect, we project that VA will realize a proportional amount of $62,570,965 in additional collections.  We project that in FY 2011 VA will realize $64,760,949 million in additional VA collections (First full year of implementation).  We expect that this amount will increase by the projection for the Medical Consumer Price Index (CPI) which is approximately 3% each year as shown in the table above.
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