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	DEPARTMENT OF VETERANS AFFAIRS

Regulation Policy and Management (02REG)
Office of the General Counsel

Washington, D.C.  20420


                                                                    

In Reply Refer to: 02REG
Date:  February 24, 2012  

From:
Chief Impact Analyst (02REG)
Subj:
Economic Impact Analysis for RIN 2900-AO32 Disease Associated with Exposure to Certain Herbicide Agents:  Peripheral Neuropathy.
To:
Director, Regulations Management (02REG)

I have reviewed this rulemaking package and determined the following.

1.  This rulemaking will not have an annual effect on the economy of $100 million or more, as set forth in Executive Order 12866.  

2.  This rulemaking will not have a significant economic impact on a substantial number of small entities under the Regulatory Flexibility Act, 5 U.S.C. 601-612.   

3.  This rulemaking will not result in the expenditure of $100 million or more by State, local, and tribal governments, in the aggregate, or by the private sector, under the Unfunded Mandates Reform Act of 1995, 2 U.S.C. 1532. 

4.  Attached please find the relevant cost impact documents. 

(Attachment 1):  Agency’s Impact Analysis, dated February 8, 2012
(Attachment 2):  CFO Concurrence memo, dated January 19, 2012
Approved by:
Michael P. Shores (02REG)
Chief, Impact Analyst

Regulation Policy & Management

Office of the General Counsel

(Attachment 1)
Impact Analysis for RIN 2900-AO32
Title of Regulation: Disease Associated with Exposure to Certain Herbicide Agents:  Peripheral Neuropathy
Purpose:  To determine the economic impact of this rulemaking. 
Background:  This rulemaking is the result of a decision by the Secretary of Veterans Affairs to clarify and expand the terminology regarding presumption of service connection for peripheral neuropathy associated with service in the Republic of Vietnam and the subsequent development of that condition.  

This decision is based on findings from the September 29, 2011, public release of the 

National Academy of Sciences (NAS) report titled: Veterans and Agent Orange: Update 

2010.  NAS concluded that there is evidence of early-onset peripheral neuropathy and 

"limited or suggestive evidence of an association" between exposure to chemicals of 

interest and early-onset peripheral neuropathy that may be persistent.  NAS also 

recognized that the diagnosis of acute-onset neuropathy after exposure was more 

significant than that of a transient nature, and as such, NAS decided to remove the term 

"transient" as imprecise.  

In order to align the adjudication regulations with the Secretary's determination, VA 

proposes to amend 38 C.F.R. §3.309(e) by replacing the terms "acute and subacute,"

with the term "early-onset" and remove the Note to the regulation requiring that the 

neuropathy be "transient."  Accordingly, VA proposes to remove the current requirement

that acute and subacute peripheral neuropathy appear "within weeks or months" after 

exposure and remove the requirement that the condition resolve within two years of the

date of onset in order for the presumption to apply.

For purposes of consistency, VA further proposes to replace the terms "acute and 

Subacute" with "early-onset" in 38 C.F.R. §3.307(a)(6)(ii) requiring peripheral 

neuropathy to become manifest to a degree of 10 percent or more within one year after 

the last date of herbicide exposure in order to be subject to presumptive service 

connection under 38 C.F.R. §3.309(e) and in §3.816(b)(2)(v) pertaining to 

effective-date rules required by court orders in Nehmer. 

Methodology/Assumptions:  This cost estimate for peripheral neuropathy considers retroactive payments for Veterans, increases for Veterans currently on the compensation rolls, and potential accessions for Veterans.  Peripheral Neuropathy is not considered a terminal condition; therefore, survivor caseload and obligations would not be impacted.

Vietnam Veterans Previously Denied

According to the Office of Performance Analysis and Integrity (PA&I), there are 67,841 Vietnam Veterans previously denied service connection for peripheral neuropathy and 58,299 are living Vietnam Veterans.  Of the previously denied Veterans, 47,620 or approximately 70 percent are currently on the rolls for other service-connected disabilities.  The remaining 10,679 Veterans are currently not on the compensation rolls.  Compensation Service assumes that Veterans will receive an average 10 percent degree of disability rating for peripheral neuropathy.  An increase of a 10 percent rating will result in an increase in payment for those Veterans currently on the rolls and rated zero to 50 percent based on the combined rating table.  Compensation Service assumes that approximately 50 percent of the Veterans currently on the rolls with a combined rating disability at 60 to 90 percent will likely have a previous 10 percent rating that did not increase their benefit payment.  If they receive an additional 10 percent for peripheral neuropathy it will result in a payment increase based on the combined rating table.

Based on current statute, Veterans who have the disease manifest to a compensable degree within one year of the last date of exposure and have medical evidence that supports this are eligible to receive service-connection for peripheral neuropathy.  Based on this statute, Compensation Service assumes that one percent of Veterans within each population will meet eligibility requirements.  These Veterans who were previously denied will be eligible to receive retroactive payments under the provisions of 38 C.F.R. 3.816 ( Nehmer). 

To determine the caseload for previously denied Veterans currently not on the rolls, we applied the one percent eligibility to the 10,679, and applied mortality rates.  An estimated 105 Veterans currently not on the rolls will be granted benefits and be paid retroactively.  Based on actual experience in FY 2011 for the other Agent Orange presumptive conditions, we estimate an average retroactive payment of approximately 3.19 years for Veterans whose claims were previously denied.  Obligations for retroactive payments were calculated by applying the caseload (105) to the benefit payment by degree of disability (10 percent) multiplied by the average number of years for Veterans’ claims.  

For those Veterans currently on the rolls for other service-connected disabilities, we assume they would receive a retroactive award based on the higher combined disability rating.  For example, a Veteran who is on the rolls and rated 20 percent disabled who establishes presumptive service connection for peripheral neuropathy will result in a higher combined rating of 30 percent and receive a retroactive award for the difference.  For purposes of this cost estimate, we assumed that Veterans previously denied service connection for this condition who are currently receiving benefits were awarded benefits for another disability concurrently. 

The degree of distribution for Veterans currently on the compensation rolls for other service-connected conditions that were denied previously was provided by PA&I.  Of the total 47,620 Veterans, 20,882 Veterans fall between zero and 50 percent degree of disability and 17,944 fall between 60 and 90 percent disability.  Based on Compensation Service’s assumption, 50 percent of the 17,944 (8,972) already have a previous 10 percent rating; combined with the additional 10 percent for peripheral neuropathy will qualify them for an overall increase in combined disability rating.   With the one percent eligibility assumption and mortality applied, an estimated 293 Veterans will have their claims reopened and will receive a higher disability rating (see chart below).  Obligations were calculated by applying the increased combined degree of disability for those currently rated zero to 90 percent.  Veterans currently on the rolls with a combined disability of 100 percent will not result in overall increase in disability rating.  Therefore, this population will not be affected.  

Retroactive caseload obligations for Veterans become a recurring cost and are reflected in out-year estimates. Mortality rates are applied in the out-years to determine caseload.

	Veterans Previously Denied and Currently on the Rolls By Degree of Disability

	Combined Degree of Disability
	Total
	With Eligibility and Mortality Applied

	0%
	         38 
	                     0 

	10%
	    3,194 
	                   31 

	20%
	    5,748 
	                   56 

	30%
	    4,077 
	                   40 

	40%
	    4,777 
	                   47 

	50%
	    3,048 
	                   30 

	60%
	    4,717 
	                   23 

	70%
	    5,835 
	                   29 

	80%
	    4,916 
	                   24 

	90%
	    2,476 
	                   12 

	100%
	    8,794 
	N/A

	Total
	47,620
	                 293 


	Previously Denied Veterans

	 
	Caseload
	Obligations ($ in 000's)

	FY
	On the Rolls
	New to Rolls
	Retroactive
	Total

	2013
	               293 
	              105 
	$3,682 
	$3,682 

	2014
	               286 
	              102 
	 
	$1,176 

	2015
	               279 
	              100 
	 
	$1,171 

	2016
	               272 
	                97 
	 
	$1,163 

	2017
	               264 
	                95 
	 
	$1,154 

	TOTAL
	 
	 
	$3,682 
	    $8,346 


Vietnam Veterans Accessions and Reopened Claims

According to the Defense Manpower Data Center (DMDC), there are 2.6 million in country Vietnam Veterans.  With mortality applied, an estimated 2.0 million will be alive in 2013.  According to the Journal of the American Board of Family Medicine, the prevalence rate for peripheral neuropathy is 26 percent for people who do not have a predisposed condition such as diabetes.  With this prevalence rate applied, an estimated 526,665 Veterans will likely have the condition.  This number is reduced by the number of Veterans identified in the previous estimate for retroactive claims (58,299) resulting in a total of 468,366 Veterans.  Compensation Service identified 485,605 living Veterans currently receiving compensation for peripheral neuropathy and assumes 30 percent or 145,682 of these Veterans are Vietnam Era. The calculated total number of Veterans identified above (468,366) is further reduced by 145,682, resulting in total of 322,685 Veterans.  With an application rate of 30 percent, and the one percent eligibility assumption applied, an estimated 968 Veterans will be eligible in FY 2013.

Based on the distribution of the denied Veterans currently on rolls that were identified previously, we assume a similar percentage of 70 percent or 680 Veterans are on the rolls and will reopen their claims.  Of the 680, (with mortality applied) an estimated (292) Veterans who have a combined degree of disability of zero percent to 50 percent will receive an increase based on their higher combined rating. There are 256 Veterans that fall between the 60 to 90 percent disability rating.  Of the 256, (with mortality applied) an estimated 50% or (125) Veterans will receive an increase (125 + 292 = 417).   Veterans currently rated 100 percent will not receive additional compensation.  The remaining 30 percent of the total Veterans not on the rolls (289) will receive a benefit payment at the ten percent disability rating starting in 2013.

We assume the average age of a Vietnam Veteran is 66 years in FY 2013.  Age adjusted mortality has been applied starting in 2013 and in out-years.

	Veteran Accessions

	 
	Caseload
	Obligations

	FY
	On Rolls
	New to Rolls
	($ in 000's)

	2013
	       417 
	              289 
	$1,900 

	2014
	       408 
	              283 
	$1,895 

	2015
	       399 
	              277 
	$1,888 

	2016
	       388 
	              270 
	$1,876 

	2017
	       377 
	              263 
	$1,862 

	Total
	 
	 
	$9,421 


	Caseload and Obligations Summary

	 
	Previously Denied
	New to Rolls and Reopens
	 

	FY
	Total Caseload
	Obligations    ( $ in 000's)
	Total Caseload
	Obligations    ( $ in 000's)
	Total Obligations (in 000's)

	2013
	         397 
	$3,682 
	            706 
	$1,900 
	$5,582 

	2014
	         388 
	$1,176 
	            691 
	$1,895 
	$3,070 

	2015
	         379 
	$1,171 
	            675 
	$1,888 
	$3,058 

	2016
	         369 
	$1,163 
	            658 
	$1,876 
	$3,039 

	2017
	         359 
	$1,154 
	            640 
	$1,862 
	$3,016 

	5 year total
	 
	$8,345 
	 
	$9,421 
	$17,766 


Estimated Impact:  Benefit costs are estimated to be $5.6 million during the first year and $17.8 million for five years. Of the benefit costs identified in FY 2013, $3.7 million account for retroactive payments.

Submitted by:  

Jenai Williams

Management Analyst

Compensation Service, Budget Staff

February 8, 2012
(Attachment 2)
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