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	DEPARTMENT OF VETERANS AFFAIRS

Regulation Policy and Management (02REG)
Office of the General Counsel

Washington, D.C.  20420


                                                                    

In Reply Refer to: 02REG
Date:  November 16, 2012
From:
Chief Impact Analyst (02REG)
Subj:   Economic Impact Analysis for RIN 2900-AO57/WP2012-038, Contracts and

Provider Agreements for State Home Nursing Home Care

To:
Director, Regulations Management (02REG)

I have reviewed this rulemaking package and determined the following.

1.  This rulemaking will not have an annual effect on the economy of $100 million or more, as set forth in Executive Order 12866.  

2.  This rulemaking will not have a significant economic impact on a substantial number of small entities under the Regulatory Flexibility Act, 5 U.S.C. 601-612.   

3.  This rulemaking will not result in the expenditure of $100 million or more by State, local, and tribal governments, in the aggregate, or by the private sector, under the Unfunded Mandates Reform Act of 1995, 2 U.S.C. 1532. 

4.  Attached please find the relevant cost impact documents. 

(Attachment 1):  Agency’s Impact Analysis, dated November 9, 2012
(Attachment 2):  CFO Concurrence memo, dated November 16, 2012
Approved by:
Michael P. Shores (02REG)
Chief, Impact Analyst

Regulation Policy & Management

Office of the General Counsel

Copy Furnished to:
Bill Walsh (041F)

Director, Medical Service

Office of the Budget 

(Attachment 1)
Impact Analysis for RIN 2900-AO57/WP2012-038
Title of Regulation:  Contracts and Provider Agreements for State Home Nursing Home Care

Purpose:  To determine the economic impact of this rulemaking.

The Need for the Regulatory Action:  This rulemaking implements VA’s authority to pay for State home nursing home care under section 105 of the Honoring America’s Veterans and Caring for Camp Lejeune Families Act of 2012 (the Act), Public Law 112-154, which passed on August 6, 2012.  VA proposes to amend Department of Veterans Affairs (VA) regulations to allow VA to enter into contracts or provider agreements with State homes for the nursing home care of certain disabled Veterans.  This rulemaking is required by a change in the law that revises how VA will pay for care provided to these Veterans, and requires new regulations to authorize VA to use provider agreements to pay for such care. 

38 U.S.C. 1745 was amended by section 105 of the Act, and 38 CFR 51.41 was amended by this interim final rule.  As it existed beforeVA paid State homes a special daily per diem rate for care provided to the following Veterans: Those who need nursing home care for a service-connected disability, and those who need nursing home care and have either a service-connected disability rating of 70 percent or more or a rating of total disability based on individual unemployability.  These payments were considered grant payments.  Section 105 of the Act requires VA to change the mechanism for paying State homes for care provided to these Veterans.  Specifically, as of February 2, 2013, VA will only be authorized to use contracts or provider agreements to pay State homes for the nursing home care of these Veterans.

This rulemaking therefore revises VA’s regulation at 38 CFR 51.41 to implement VA’s provider agreement and contracting authority under the Act, effective February 2, 2013.

Assumptions and Methodology of the Analysis: VA’s regulation at 38 CFR, section 51.41 states that VA and State homes may enter into both contracts and provider agreements, but each Veteran’s care will be paid through only one of these two mechanisms.  This allows VA and State homes to use the payment mechanism that best meets Veterans’ skilled care needs..

As noted above, section 105 of the Act specifies that VA must pay State homes for the nursing home care of these Veterans using either contracts or provider agreements.  Because the Act makes no further explanation of the term “contracts,” VA has determined that existing contracting authorities should apply in this regulation.

The Act also requires that rates of payments be “based on a methodology, developed by the Secretary in consultation with the State home, to adequately reimburse the State home for the care provided.”  P.L. 112-145, § 105(a)(2), 126 Stat. 1165 (Aug. 6, 2012).

Section 51.41(c)(1) of this rulemaking establishes payment rates for VA provider agreements by adopting part of VA’s existing payment methodology for State homes providing care to Veterans affected by the Act.

For VA provider agreements, we have adapted VA’s rate calculation from unrevised § 51.41(b)(1), which is commonly called the “prevailing Medicare rate” (“prevailing rate”).  The prevailing rate is specific to each State home, and is based on an average of CMS RUGS case-mix data in the geographic area, labor costs, and physician’s fees.  Under provider agreements, VA will pay each State home the prevailing rate for the Veterans under their care each day.

There are strong administrative reasons to support using the prevailing rate to pay for care provided to Veterans by State nursing homes.  Foremost, using a single, fixed rate will provide regular and predictable payment amounts, which will make administration of the program easier for both VA and State homes.  Second, the prevailing rate is familiar to State Veterans homes, as it has been one of two payment methodologies that have been effective in VA regulations since May 29, 2009.  It is also familiar to VA for the same reasons, which will make it easy to implement and reduce the risk of improper calculations

The prevailing rate is based on CMS data, therefore it is a close reflection of the payments State homes would receive if CMS rates were used.  VA has received comments from State homes and groups representing the State homes that they would prefer to receive the prevailing rate.

Estimated Impact:  VA has determined that the cost of using the prevailing rates to pay for care provided to specific Veterans by State nursing homes is estimated to be $42.4 million in FY2013 and $338 million over a five year period.  These costs are the difference of what VA would have been paid using the lesser of the two figures, either the daily costs of care or the prevailing rate, as stated under current regulations.  The costs in FY2013 are based on only 8 months of the FY, because of the effective date of the statute, February 2, 2013, invoicing will begin as of February 2, 2013.  The increased costs were taken into account and are included in the FY13 President’s budget.

The cost analysis is based on 127 of the 135 State Homes who currently receive per diem payments for mandatory Veterans.  The State Home Per Diem Program took the Total Days of Care for 2012 and applied a 3% increase to account for the program’s growth in population and spending.  This resulted in 457,218 days of care for 8 months in FY13 (Column #2 in the table below).  This 3% was also applied to all out years in the estimates below. The 3% increase is based on the inflation rate that has been used in the past years.

Column #3 reflects the average current daily cost of care paid by the VA.  Column #4 is the Average Prevailing Rate.   VA provider agreements under section (c) will provide for payments at the rate determined by the following formula. For State Homes in a metropolitan statistical area, use the most recently published CMS Resource Utilization Groups (RUG) case-mix levels for the applicable metropolitan statistical area.  For State Homes in a rural area, use the most recently published CMS Skilled Nursing Prospective Payment System case-mix levels for the applicable rural area.  To compute the daily rate for each State home, multiply the labor component by the State home wage index for each of the applicable case-mix levels; then add to that amount the non-labor component.  Divide the sum of the results of these calculations by the number of applicable case-mix levels.  Finally, add to this quotient the amount based on the CMS payment schedule for physician services.  The amount for physician services, based on information published by CMS, is the average hourly rate for all physicians, with the rate modified by the applicable urban or rural geographic index for physician work, then multiplied by 12, then divided by the number of days in the year.

The amount calculated under this formula reflects the prevailing rate payable in the geographic area in which the State home is located for nursing home care furnished in a non-Department nursing home (a public or private institution not under the direct jurisdiction of VA which furnishes nursing home care).  Further, the formula for establishing these rates includes CMS information that is published in the Federal Register every year and is effective beginning October 1 for the entire fiscal year.  Accordingly, VA will adjust the rates annually.

Column #5 and #6 reflect the projected cost of care for each of the two methods, Daily Cost of Care and Prevailing Rates.  Column #7 is the cost difference between the average current Daily Cost of Care and Projected Prevailing Rates.
	Column #1
	Column 

#2
	Column 

#3
	Column 

#4
	Column 

#5
	Column 

#6
	Column

 #7

	FY
	Total Days of Care
	Average Current Daily Cost of Care Paid
	Average Prevailing Rate
	Projected Costs to VA under Daily Cost of Care Rates
	Projected Costs to VA under Prevailing Rates
	Cost Difference Between Current Daily Cost of Care and Projected Prevailing Rate Costs

	FY13
	457,218
	$272.42
	$365.15
	$124,555,328
	$166,953,153
	$        42,397,825

	FY14
	706,402
	$280.59
	$376.10
	$198,209,337
	$265,677,792
	$        67,468,455

	FY15
	727,594
	$289.01
	$387.38
	$210,281,942
	$281,855,364
	$        71,573,422

	FY16
	749,422
	$297.68
	$399.00
	$223,087,941
	$299,019,378
	$        75,931,437

	FY17
	771,905
	$306.61
	$410.97
	$236,673,792
	$317,229,798
	$        80,556,006

	5-Year
	3,412,541
	$289.26
	$387.72
	$992,808,340
	$1,330,735,485
	$      337,927,145


Submitted by: 
Kelly J. Schneider, RN, BSN
State Home Per Diem Program Manager
Purchased Care (10NB3), Chief Business Office

November 9, 2012
(Attachment 2)
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