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Office of the General Counsel




In Reply Refer To: 02REG Washington DC 20420

Date:  January 15, 2014  

From:
Chief Impact Analyst (02REG)
Subj:
Economic Impact Analysis for RIN 2900-AP06/WP2013-039, Ensuring a Safe Environment for Community Residential Care Residents
To:
Director, Regulations Management (02REG)

I have reviewed this rulemaking package and determined the following.

1.  This rulemaking will not have an annual effect on the economy of $100 million or more, as set forth in Executive Order 12866.  

2.  This rulemaking will not have a significant economic impact on a substantial number of small entities under the Regulatory Flexibility Act, 5 U.S.C. 601-612.   

3.  This rulemaking will not result in the expenditure of $100 million or more by State, local, and tribal governments, in the aggregate, or by the private sector, under the Unfunded Mandates Reform Act of 1995, 2 U.S.C. 1532. 

4.  Attached please find the relevant cost impact documents. 

(Attachment):  Agency’s Impact Analysis, dated January 13, 2014
Approved by:
Michael P. Shores (02REG)
Chief, Impact Analyst

Regulation Policy & Management

Office of the General Counsel

(Attachment)

Impact Analysis for RIN 2900-AP06/WP2013-039
Title of Regulation: Ensuring a Safe Environment for Community Residential Care Residents
Purpose:  To determine the economic impact of this rulemaking. 
The Need for the Regulatory Action:  The Department of Veterans Affairs (VA) proposes to amend its regulations governing the approval of a community residential care facility (CRC).  We would prohibit a CRC from employing an individual who has been convicted in a court of law of certain listed crimes against a person or property, or has had a finding entered into an applicable state registry or with the applicable licensing authority concerning abuse, neglect, mistreatment of individuals or misappropriation of property.  VA also proposes to require CRCs to develop and implement written policies and procedures that prohibit mistreatment, neglect, and abuse of residents and misappropriation of resident property.  This rulemaking would also require CRCs to report and investigate any allegations of abuse or mistreatment.  In addition, this rulemaking would apply to individuals who are not CRC residents, but have direct access to a Veteran living in a CRC.  The revisions would improve the safety and help prevent the neglect or abuse of Veteran residents in CRCs.  In addition, we propose to amend the rule regarding the maximum number of beds allowed in a resident’s bedroom.
Estimated Impact:  There are no significant costs to VA as a result of this rulemaking.  VA currently has a CRC inspection regime in place.  This rulemaking adds items to a checklist that is currently being used during the CRC inspection process.  Any additional costs to VA would be de minimis, and primarily administrative in nature.  There would be no increased FTE, no infrastructure or systems changes, and no change in IT costs.  

There may be administrative costs to CRCs for developing and implementing written policies and procedures that prohibit mistreatment, neglect, and abuse of residents and misappropriation of resident property.  We also estimate that approximately 324 CRC’s may incur annual costs of $250.00 to obtain criminal background checks on CRC staff.  VA has determined that both of these estimated and potential costs are minimal and will not have a significant impact on the CRC entities.   
Assumptions and Methodology of the Analysis: VA maintains a list of approved CRCs.  The cost of community residential care is financed by the Veteran's own resources.  A Veteran may elect to reside in any CRC he or she wants; however, VA will only recommend CRCs that apply for approval and meet our standards.  Once approved, the CRC is placed on VA’s referral list and VA refers Veterans for whom CRC care is an option to listed CRCs when those Veterans are determining where they would like to live.  To become approved, a CRC must meet the specified criteria in 38 CFR 17.63, which sets forth standards relating to the physical integrity of the facility, the health care provided at the CRC, the standard of living therein, costs charged directly to Veteran residents of the CRC, and other criteria for approval.  An approved CRC is reinspected by VA annually thereafter and must pass inspection to remain on the approved list.
The number of approved CRCs, to include Medical Foster Homes, fluctuates on a monthly basis.  The most current data available to VA (Q4 FY2013) reflects that we have 1,293 approved CRCs, 493 of which are Medical Foster Homes at the 1 to 3 bed size.  The total number of staff working in these facilities is estimated at 5,614.  Numerous site visits by CRC/MFH National Program Analyst as well as quarterly reports supports the use of 2.5 staff for a 1 to 3 bed facility, 4 staff for a 4 to 15 bed facility, 5 staff for a 15 to 26 bed facility and 11 staff for a 26 to 100+ bed facility.

The number of facilities was multiplied by the estimated number of staff (ex. 2.5 staff for 1 to 3 bed facility) to determine the total number of staff.  The table below reflects the total number of staff (5,614) based on the assumptions and estimates applied.     

	Facility Bed Size
	# of Facilities
	Estimated # of Staff 
(based on bed size at facility)
	Total # of Staff (FY14)

	1 to 3 beds
	685
	2.5
	1,712

	4 to 15 beds
	338
	4
	1,352

	15 to 26 beds
	70
	5
	350

	26 to 100+ beds
	200
	11
	2,200

	NA
	1,293
	NA
	5,614


This rulemaking would require CRCs to develop and implement written policies and procedures that prohibit mistreatment, neglect, and abuse of residents and misappropriation of resident property.  VA intends to develop policy templates that can be used by CRCs to satisfy this requirement.  The templates will be customizable to fit the needs of CRCs of varying sizes.  VA estimates that a CRC will expend 1.0 hours of CRC operator time to review the VA template and adapt it to the needs of the facility. The occupation code that most closely parallels that of a CRC operator is Health Care Facility Administrator (D.O.T. Code 187.117-010).  Annual salaries vary, dependent on experience and location.  However, the national median hourly wage is $29.79.  

This rulemaking would also require CRCs to report and investigate any allegations of mistreatment, neglect, and abuse of residents and misappropriation of resident property.  The CRC must have evidence that all alleged violations are thoroughly investigated.  The results of all investigations must be reported to the approving official within 5 working days of the incident.  VA estimates that a CRC will expend an average of five hours of CRC operator time per incident to meet this requirement.  

VA does not currently have a formal process in place requiring CRCs to report any allegations of mistreatment, neglect, and abuse of residents and misappropriation of resident property.  A canvas of CRC Coordinators at local VA medical facilities reveals that no allegations of mistreatment, neglect, and abuse of residents and misappropriation of resident property in a CRC were reported to VA in recent memory.  There is uncertainty due to lack of historical data as to the number of allegations of abuse and neglect that would be reported to the approving official as a result of this rulemaking.  VA projects that the worst case number would be ten new reports per year.

This rulemaking would prohibit a CRC from employing an individual who has been convicted in a court of law of certain listed crimes against a person or property, or has had a finding entered into an applicable state registry or with the applicable licensing authority concerning abuse, neglect, mistreatment of individuals or misappropriation of property.  
A CRC may elect to order background checks on employees from commercial sources or local law enforcement agencies.  The cost of an individual background check varies dependent on the vendor, but VA believes the average cost is $50.  VA believes that 75% of CRCs are required to, or could obtain, criminal background checks on employees through one or more existing federal or state programs.  This includes: (1)  the state grant program administered by the Centers for Medicare and Medicaid Services (CMS) for conducting federal and state criminal background checks on direct patient access employees of long-term care facilities and providers (42 U.S.C. 1320a-7l); (2) the CMS requirement applicable to facilities receiving Medicare and Medicaid funds; and (3) various state laws or regulations mandating criminal background screening for employment to work with the elderly or disabled.   

The remaining 25% of CRCs (324) would more likely than not opt to obtain criminal background checks on CRC staff in order to be approved by VA.  The median number of staff in CRCs currently approved by VA is five.  We estimate an annual cost of $250 per CRC to obtain criminal background checks on CRC staff.  Information provided by local VA CRC Coordinators indicates that there is a small annual staff turnover in approved CRCs, estimated at 100 per year across the system.  Therefore, any out year background checks will remain minimal for CRCs.    
Many CRCs that are currently servicing veterans already, voluntarily, have policies and procedures in place to review the backgrounds of their employees and make employment decisions consistent with this rulemaking as one way to ensure resident safety.  

  
Submitted by: 

Deborah Stevens

Program Analyst, Geriatrics & Extended Care Services (10P4G) 

Washington, DC 

January 13, 2014
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