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Impact Analysis for 2900-AP78 


Title of Regulation: Federal Civil Penalties Adjustment Act Amendments

Purpose:  To determine the economic impact of this rulemaking. 

The Need for the Regulatory Action:  This rulemaking amends Department of Veterans Affairs (VA) regulations by providing notice to reflect statutory increases in maximum civil monetary penalties. Under 38 U.S.C. 3710, VA may impose civil monetary penalties for false loan guaranty certifications.  Also, under 31 U.S.C. 3802, VA may impose civil monetary penalties for fraudulent claims and for fraudulent statements.  The Federal Civil Monetary Penalties Act of 1990, as amended by the Federal Civil Penalties Inflation Adjustment Act Improvements Act of 2015, sets forth a formula increasing the maximum statutory amounts for civil monetary penalties and requires VA to give notice of the new maximum amounts by regulation. Accordingly, this document gives notice that the maximum civil monetary penalties have been increased as follows: $17,876 maximum civil monetary penalty for false loan guaranty certifications; $8,908 maximum civil monetary penalty for fraudulent claims; and $8,908 maximum civil monetary penalty for fraudulent statements.

Estimated Impact:  VA has determined that there are no costs and/or savings associated with this rulemaking.  The increased maximum civil monetary penalties would only affect VA, if prior civil monetary penalties would have been paid in the past.  To the best of VA’s knowledge and historical data, VA has never imposed civil money penalties under Part 36 or Part 42. Additionally, VA has never developed a schedule for monetary penalties because as a general rule VA benefit debt is not subject to penalties.
 
Assumptions and Methodology of the Analysis: VA is authorized to levy civil money penalties against VA mortgage lenders who falsely certify that the VA guaranteed home loan they have made fully complies with 38 CFR part 36 and that all information provided in support of the loan is true, complete and accurate to the best of the lender's knowledge and belief.  Currently any lender who knowingly and willfully falsely so certificates shall be liable to the United States Government for a civil penalty equal to two times the amount of the Secretary's loss on the loan involved or to another appropriate amount, not to exceed $10,000, whichever is greater.  Pursuant to the 2015 Act, this civil penalty is increased to the greater of two times the amount of the Secretary’s loss on the loan involved or to another appropriate amount, not to exceed $17,816.  
In addition, under 38 CFR 42.3, any person who makes a claim or statement that he or she knows or has reason to know (1) is false, fictitious, or fraudulent; (2) which includes or is supported by any written statement which asserts a material fact which is false, fictitious, or fraudulent; (3) includes or is supported by any written statement that (a) omits a material fact; (b) is false, fictitious, or fraudulent as a result of such omission; and (c) is a statement in which the person making the statement has a duty to include the material fact; or (4) is for payment for the provision of property or services which the person has not provided as claimed, is currently subject, in addition to any other remedy that may be prescribed by law, to a civil penalty of not more than $5,500 for each claim.  In accordance with the inflation factor provided by the 2015 Act, the civil penalties for these false claims or statements are increased to $8908.
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