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VA 
	
                                  
      U.S. Department 
  of Veterans Affairs


Office of the Secretary					In Reply Refer To: 00REG Washington DC 20420


Date:  November 26, 2018 


Subj:	Economic Regulatory Impact Analysis for RIN 2900-AQ26(F), VA Claims and Appeals Modernization


	I have reviewed this rulemaking package and determined the following.

1.  VA has examined the economic, interagency, budgetary, legal, and policy implications of this regulatory action and, based on that analysis, OMB has concluded that it is an economically significant rule under Executive Order 12866 because it is likely to result in a regulatory action that may have an annual effect on the economy of $100 million or more.

2. This regulatory action is also a major rule under the Congressional Review Act, because it is likely to result in an annual effect on the economy of $100 million or more.

3. This rulemaking will not have a significant economic impact on a substantial number of small entities under the Regulatory Flexibility Act, 5 U.S.C. 601-612.   

4. This rulemaking will not result in the expenditure of $100 million or more by State, local, and tribal governments, in the aggregate, or by the private sector, under the Unfunded Mandates Reform Act of 1995, 2 U.S.C. 1532. 

5.  Attached please find the relevant cost impact documents. 

(Attachment 1): Agency’s Impact Analysis, dated November 20, 2018
(Attachment 2): CFO Concurrence memo, dated July 6, 2018


Approved by:
Jeffrey M. Martin
Impact Analyst
Office of Regulation Policy & Management (00REG)
Office of the Secretary






(Attachment 1)

Regulatory Impact Analysis for RIN 2900-AQ26 

Title of Regulation: VA Claims and Appeals Modernization

Purpose:  To determine the economic impact of this rulemaking. 

The Need for the Regulatory Action:  The Department of Veterans Affairs (VA) amends its claims adjudication, appeals, and Rules of Practice of the Board of Veterans’ Appeals (Board) regulations.  In addition, this rule revises VA’s regulations with respect to accreditation of attorneys, agents, and Veterans Service Organization (VSO) representatives; the standards of conduct for persons practicing before VA; and the rules governing fees for representation.  This rulemaking implements the Veterans Appeals Improvement and Modernization Act, which amended the procedures applicable to administrative review and appeal of VA decisions on claims for benefits, creating a new, modernized review system.  

Benefits of the Rulemaking:  Under the current claims and appeals process, Veterans are waiting an average of 3 years for a final decision if they choose to appeal.  Moreover, those Veterans who choose to continue their appeal to the Board are waiting an average of 7 years from the date that they initiated their appeal for a decision, and the Board decision may not even resolve the appeal.

The new law that this rulemaking seeks to implement outlines a new claims and appeals framework for Veterans dissatisfied with initial decisions on their claims to seek review.  Veterans in the new process can pursue one of three different options within one year of notice of an agency of original jurisdiction (AOJ) decision.  One option would be for submitting new and relevant evidence with a supplemental claim at the AOJ; another option would be for a closed record review by a higher-level claims adjudicator at the AOJ; and the last option would allow Veterans to take their appeal directly to a Veterans Law Judge at the Board.  Appeals to the Board no longer require split jurisdiction between the AOJ and the Board. The new law also provides an “opt-in” option to all Veterans who, after the effective date of the law, receive a Statement of the Case (SOC) or Supplemental SOC (SSOC), the opportunity to take advantage of the new process.

The new framework, as implemented by this rulemaking, provides a streamlined process that allows for early resolution of a Veteran’s appeal while also generating long-term savings for taxpayers.  Faster decisions result in quicker payments to Veterans with benefits granted.  The lane options allow Veterans to tailor the process to meet their individual needs and control their VA experience.  It also enhances Veterans’ rights by preserving the earliest possible effective date for an award of benefits, regardless of the option(s) they choose, as long as the Veteran pursues the same claimed issue in any of the lanes within the established timeframes. 

This rulemaking allows for more efficient use of VA and claimant representatives’ resources for long-term savings and improved service for Veterans.  The Veterans Benefits Administration has established average completion goals for these new review lanes that results in faster decisions to Veterans. The ability to track Veteran behavior and lane selections also allows for workload transparency for better workload/resource projections in the future. 
    

Estimated Impact:   VA does not believe that this regulation will result in any new or additional benefits paid to Veterans.  Rather, VA believes that a modernized appeals process will lead to Veterans receiving a decision earlier than they would under the current system, causing a shift in the timing of transfers paid to Veterans towards earlier fiscal years.  In other words, VA assumes that decisions that were projected to be completed in 2021, under the existing framework, would now be completed in 2019, under the new framework.  A net funding shift of $400.7 million in 2019 and $2.5 billion over five years would result from this regulation.  These transfers would be the same under both existing and new frameworks.   


	Veteran Compensation

	Fiscal Year
	Existing Framework
	New Framework
	Funding Shift
($000)

	
	Grants*
	Retro Payment
	Grants*
	Retro + Recurring**
	

	2019
	0
	$0
	28,162
	$381,129
	$381,129 

	2020
	0
	$0
	45,659
	$1,013,265
	$1,013,265 

	2021
	28,162
	$1,143,387
	62,333
	$1,896,097
	$752,710 

	2022
	45,659
	$1,896,409
	55,528
	$2,319,508
	$423,099 

	2023
	62,333
	$2,648,495
	52,062
	$2,459,043
	($189,453)

	5-Year Total
	 
	$5,688,292
	 
	$8,069,042
	$2,380,751 



	Survivor Compensation

	Fiscal Year
	Existing Framework
	New Framework
	Funding Shift
($000)

	
	Grants*
	Retro Payment
	Grants*
	Retro + Recurring**
	

	2019
	0
	$0
	438
	$12,996
	$12,996 

	2020
	0
	$0
	710
	$34,547
	$34,547 

	2021
	438
	$38,988
	970
	$64,668
	$25,680 

	2022
	710
	$64,654
	864
	$79,118
	$14,464 

	2023
	970
	$90,362
	810
	$83,889
	($6,472)

	5-Year Total
	 
	$194,004
	 
	$275,219
	$81,215 



	Veteran Pension

	Fiscal Year
	Existing Framework
	New Framework
	Funding Shift
($000)

	
	Grants*
	Retro Payment
	Grants*
	Retro + Recurring**
	

	2019
	0
	$0
	608
	$4,702
	$4,702 

	2020
	0
	$0
	985
	$12,494
	$12,494 

	2021
	608
	$14,105
	1,345
	$23,378
	$9,273 

	2022
	985
	$23,376
	1,198
	$28,595
	$5,218 

	2023
	1,345
	$32,654
	1,124
	$30,322
	($2,332)

	5-Year Total
	 
	$70,134
	 
	$99,490
	$29,355 



	Survivor Pension

	Fiscal Year
	Existing Framework
	New Framework
	Funding Shift
($000)

	
	Grants*
	Retro Payment
	Grants*
	Retro + Recurring**
	

	2019
	0
	$0
	132
	$1,866
	$1,866 

	2020
	0
	$0
	214
	$4,961
	$4,961 

	2021
	132
	$5,598
	292
	$9,280
	$3,682 

	2022
	214
	$9,284
	260
	$11,349
	$2,065 

	2023
	292
	$12,959
	244
	$12,032
	($927)

	5-Year Total
	 
	$27,841
	 
	$39,488
	$11,647 




	Total Compensation and Pension

	Fiscal Year
	Existing Framework
	New Framework
	Funding Shift
($000)

	
	Grants*
	Retro Payment
	Grants*
	Retro + Recurring**
	

	2019
	0
	$0
	29,340
	$400,693
	$400,693 

	2020
	0
	$0
	47,568
	$1,065,267
	$1,065,267 

	2021
	29,340
	$1,202,078
	64,940
	$1,993,423
	$791,345 

	2022
	47,568
	$1,993,723
	57,850
	$2,438,569
	$444,847 

	2023
	64,940
	$2,784,470
	54,240
	$2,585,285
	($199,184)

	5-Year Total
	 
	$5,980,270
	 
	$8,483,238
	$2,502,968 

	* Represents grants of appeals filed after the effective date of new framework only.  Does not include pending appeals that would continue to be worked under the existing framework, as costs for those would be the same under both scenarios

	** Represents the total retro + recurring benefits paid under the new framework until the respective retroactive payment date and amount under the existing framework.  After the retroactive payment date under the existing framework, payments would be the same under both frameworks



Assumptions and Methodology of the Analysis: 

Methodology:   Section 2 of the Act directs VA to implement a new process to handle appeals of claims for Veterans’ benefits. The changes  are intended to significantly streamline the appeals process, which would allow appeals to be finalized in a shorter period and require the efforts of fewer employees.  No additional personnel would be required for training, modifications to information technology, or outreach.  Efficiencies of the new system will allow the agency to continue processing legacy appeals under the current system, very gradually reducing the existing backlog, without the need for additional employees.  VA will be able to implement Section 2 with no significant discretionary expenditures.

The VBA Appeals Management Office (AMO) used an Appeals Modernization Forecasting Model to project receipts, decisions, and average days to complete for each of the three options under the new framework.  These projections were compared to historical data under the existing appeals framework, to estimate the difference in timing of decisions for appeals receipts between the new and existing frameworks.  Based on the AMO’s data and projections, on average, the time to complete an appeal (including supplemental claims and higher-level reviews under the new framework) will be approximately two years less under the new framework than it is under the existing framework.  While not all appeals will be completed exactly two years sooner, for purposes of this analysis, VA assumes a difference of two years between decisions under the new and existing frameworks.  In other words, VA assumes that decisions projected to be completed in 2019, under the new framework, would have been completed in 2021, under the existing framework.  

VA reviewed appeals data from fiscal years 2014 to 2017.  Based on 2017 experience, a historical grant rate of 29.4 percent was applied to all appeals decisions to estimate grants.    The actual grant in the future could be higher or lower than this grant rate, as the merits of claims are specific to the individual case and because external factors, such as congressional action, can influence substantive decisional criteria. The average grant rate across all four years was 31.2 percent and a sensitivity analysis did not produce a significant difference in estimated impacts. The total grants were then distributed between Veterans Compensation, Dependency and Indemnity Compensation (DIC) for Survivors, and Pension for Veterans and Survivors, based on the historical distribution of granted appeal decisions.

VA assumes that total benefits paid to an individual beneficiary, granted a positive appeal decision, would be the same under both the new and existing frameworks; however, the timing of these payments would differ.  For example, under the existing framework, an individual beneficiary might be granted a larger retroactive payment and begin receiving recurring benefits in 2021, while under the new framework the same beneficiary may receive a smaller retroactive payment and begin receiving recurring benefits in 2019.  However, the total amount paid to the individual beneficiary from 2019 - 2021 would be the same under both frameworks.

AMO data indicated the historical retroactive payment for granted appeals of compensation, DIC, and pension claims under the existing framework.  These retroactive payments were projected to 2023 using Cost of Living Adjustments (COLAs) and applied to the projected grants for each benefit type under the existing framework.  To compare the timing of these retroactive benefits under the existing framework to the timing under the new framework, VA assumes an even distribution of the benefit over three years under the new framework.  In other words, for purposes of this analysis, VA assumes that a beneficiary receiving a retroactive payment of $30,000 for a granted appeal in 2021 under the existing framework, would alternatively receive $10,000 in 2019 (retro plus recurring), $10,000 in 2020 (recurring), and $10,000 in 2021(recurring) under the new framework.  The total paid to the Veteran under each framework from 2019 - 2021 is the same; however, the timing is different, requiring VA to shift funding requests to earlier years.  


[bookmark: _Hlk519595411]Paperwork Reduction Act (PRA) Impacts:  As discussed in the notice of proposed rulemaking, VA is proposing three new collections of information under the Paperwork Reduction Act of 1995 that require approval by OMB.  The total costs of these information collections to respondents is estimated to be $8.4 million over a five-year period (FY2019-FY2023).  Although it is difficult to predict the percentage of respondents that will be able to take advantage of the new system forms each year beginning in February 2019, VA estimates that the incremental information collection costs for respondents will be $1,092,258 in FY2019.  VA has also determined there will be incremental information collection savings of $6,258,423 over a five-year period, once the legacy forms are no longer in use.  VA intends to make related revisions to four information collections previously approved under OMB Control No. 2900-0085 and, pending approval of such revisions, to discontinue OMB Control No. 2900-0085.   These related revisions will be noticed separately in the Federal Register. 

See the chart below for an explanation of the change in costs.  

	Fiscal Year
	PRA Assumptions 
	Costs 

	
	Existing Framework
	New Framework
	

	2019
	$3,845,720
	$4,937,978
	$1,092,258

	2020
	$3,943,080
	$3,231,135
	-$711,945

	2021
	$4,113,460
	$2,269,705
	-$1,843,755

	2022
	$3,894,400
	$1,746,395
	-$2,148,005

	2023
	$3,870,060
	$1,223,085
	-$2,646,975

	5-Year Total
	$19,666,720
	$13,408,298
	-$6,258,423



This estimate relies on the following assumptions:


	Assumptions - New Framework

	Appeals Lane (VA 10182) – OMB Control No. 2900-0674

	
	FY2019
	FY2020
	FY2021
	FY2022
	FY2023

	Total Respondents
	32,250
	43,000
	43,000
	43,000
	43,000

	Burden Hours (30 min.)
	16,125
	21,500
	21,500
	21,500
	21,500

	Total Cost ($24.34 per hour)
	$392,483
	$523,310
	$523,310
	$523,310
	$523,310

	
	
	
	
	
	

	Higher-Level Review Lane (VAF 20-0996) – OMB Control No. [2900-XXX] NEW

	
	FY2019
	FY2020
	FY2021
	FY2022
	FY2023

	Total Respondents
	35,000
	35,000
	35,000
	35,000
	35,000

	Burden Hours (15 min.)
	8,750
	8,750
	8,750
	8,750
	8,750

	Total Cost ($24.34 per hour)
	$212,975
	$212,975
	$212,975
	$212,975
	$212,975

	
	
	
	
	
	

	Supplemental Claim Lane (VAF 20-0995) – OMB Control No. [2900-XXX] NEW

	
	FY2019
	FY2020
	FY2021
	FY2022
	FY2023

	Total Respondents
	80,000
	80,000
	80,000
	80,000
	80,000

	Burden Hours (15 min.)
	20,000
	20,000
	20,000
	20,000
	20,000

	Total Cost ($24.34 per hour)
	$486,800
	$486,800
	$486,800
	$486,800
	$486,800

	
	
	
	
	
	

	Legacy Appeals NOD (VAF 21-0958) – OMB Control No. 2900-0791 
(This form and OMB Control number will be discontinued in February 2020)

	
	FY2019
	FY2020
	FY2021
	FY2022
	FY2023

	Total Respondents
	144,000
	36,000
	-
	-
	-

	Total Burden Hours (30 min.)
	72,000
	18,000
	-
	-
	-

	Total Cost ($24.34 per hour)
	$1,752,480
	$438,120
	$0
	$0
	$0

	
	
	
	
	
	

	Legacy Appeals (VA Form 9) - OMB Control No. 2900-0085
(OMB Control No. 2900-0085 proposed to be discontinued and form placed under OMB Control No. 2900-0674 until the form is discontinued when legacy appeals are resolved, projected in FY2023)

	
	FY2019
	FY2020
	FY2021
	FY2022
	FY2023

	Total Respondents
	86,000
	64,500
	43,000
	21,500
	-

	Total Burden Hours (60 min.)
	86,000
	64,500
	43,000
	21,500
	-

	Total Cost ($24.34 per hour)
	$2,093,240
	$1,569,930
	$1,046,620
	$523,310
	$0

	

	TOTAL COST ESTIMATES

	New Framework
	FY2019
	FY2020
	FY2021
	FY2022
	FY2023

	
	$4,937,977
	$3,231,135
	$2,269,705
	$1,746,395
	$1,223,085



	Assumptions Existing Framework

	Legacy Appeals NOD (VAF 21-0958) – OMB Control No. 2900-0791

	 
	FY2019
	FY2020
	FY2021
	FY2022
	FY2023

	Total Respondents
	144,000
	144,000
	144,000
	144,000
	144,000

	Burden Hours (30 min.)
	72,000
	72,000
	72,000
	72,000
	72,000

	Total Cost ($24.34 per hour)
	$1,752,480
	$1,752,480
	$1,752,480
	$1,752,480
	$1,752,480

	 

	Legacy Appeals (VA Form 9) –  OMB Control No. 2900-0085

	 
	FY2019
	FY2020
	FY2021
	FY2022
	FY2023

	Total Respondents
	86,000
	90,000
	97,000
	88,000
	87,000

	Burden Hours (30 min.)
	86,000
	90,000
	97,000
	88,000
	87,000

	Total Cost ($24.34 per hour)
	$2,093,240
	$2,190,600
	$2,360,980
	$2,141,920
	$2,117,580

	

	TOTAL COST ESTIMATES

	Existing Framework
	FY2019
	FY2020
	FY2021
	FY2022
	FY2023

	
	$3,845,720
	$3,943,080
	$4,113,460
	$3,894,400
	$3,870,060





Administrative Impact:  No GOE or FTE costs are associated with this regulation.

































Accounting Statement and Table: As required by OMB Circular A–4, in the table below, VA has prepared an accounting statement showing the classification of constant real dollar transfers associated with the provisions of this rulemaking.

	Five Year Projection in Real Dollars (Annualized 3% & 7% Values)                                                                                                                                                                                                     (Inflation rates are not applied in this table) 

	Category
	Transfers ($000)

	Year Dollars
	FY2019
	FY2020
	FY2021
	FY2022
	FY2023
	Present Value
	Annualized

	
	
	
	
	
	
	3%
	7%
	3%
	7%

	Federal Annualized Monetized
	Low             Est.
	na
	na
	na
	na
	na
	$0
	$0
	$0
	$0

	
	Pri. Est.
	$400,693
	$1,065,267
	$791,345
	$444,847
	-$199,184
	$2,340,754
	$2,148,254
	$496,228
	$489,663

	
	High Est.
	na
	na
	na
	na
	na
	$0
	$0
	$0
	$0

	From/To: & Period Covered:
	From:
	Federal Government
	To:
	Eligible Veterans
	Period Covered:
	FY2019 - FY2023

	Notes: 
	The modernized appeals process will lead to Veterans receiving a decision earlier than would be expected under the legacy appeals process, causing a shift in the timing of transfers paid to Veterans towards earlier fiscal years.  

	Category
	Costs

	Year Dollars
	FY2019
	FY2020
	FY2021
	FY2022
	FY2023
	Present Value
	Annualized

	
	
	
	
	
	
	3%
	7%
	3%
	7%

	Federal Annualized Monetized
	Low             Est.
	na
	na
	na
	na
	na
	na
	na
	na
	na

	
	Pri. Est.
	$1,092,258
	-$711,945
	-$1,843,755
	-$2,148,005
	-$2,646,975
	-$5,489,707
	-$4,632,051
	-$1,163,789
	-$1,055,808

	
	High Est.
	na
	na
	na
	na
	na
	na
	na
	na
	na

	Notes: 
	

	Category
	Benefits

	Notes: 
	Although the benefits of this rulemaking cannot be quantified, this rulemaking provides a streamlined process that allows for early resolution of a Veteran’s appeal while also generating long-term savings for taxpayers.  Faster decisions also result in quicker payments to Veterans with benefits granted.





Submitted by: 
David R. McLenachen 
Director
Appeals Management Office
Date: November 20, 2018 







































(Attachment 2)




Department of Memorandum

Veterans Affairs
JUL /6 20

Date:
From: Chief Financial Officer (24)

Subj: Proposed Rule — Appeals Reform

To:  Director, Appeals Management Office

The Office of Resource Management (ORM) has reviewed the rulemaking to
amend regulations pertaining to the modernization of VA's current claims and
appeals process in accordance with the Veterans Appeals Improvement and
Modernization Act of 2017. This regulation will not result in any new or additional
benefits. However, a modernized appeals process will lead to more timely
decisions, causing a shift in the timing of payments to earlier fiscal years. This
shift will require an increase in funding over five years to the Compensation and
Pensions benefits account. Additional details can be found in the benefits
methodology.

This regulation outlines a new claims and appeals framework for Veterans
dissatisfied with initial decisions on their claims to seek review. Veterans in the
new process can pursue one of three different options within one year of notice of
an agency of original jurisdiction (AOJ) decision. One option would be for
submitting new and relevant evidence with a supplemental claim at the AOJ.
Another option would be for a closed record review by a higher-level claims
adjudicator at the AOJ, and the last option would allow Veterans to take their
appeal directly to a Veterans Law Judge at the Board. Appeals to the Board no
longer require split jurisdiction between the AOJ and the Board.

The legislation also provides an “opt-in” option to all Veterans who receive a
decision during the period after enactment of the law, but prior to the effective date
of the law, the opportunity to take advantage of the new process. In addition,
Veterans who, after the effective date of the law, receive a Statement of the Case
(SOC) or Supplemental SOC have the same opportunity to opt into the new
process.

Questions regarding this cost analysis may be directed to Brad Dutton (202) 461-
9967, Office of Resource Management, Benefits Budget Division (24).

e L 0.

James E. Manker, Jr.
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